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WISCONSIN OFFICE. 8033 Excelsior Dr., Suite A • Madison, WI 53717-1903 • Telephone608/836-6666 • Fax 608/836-3333 

April 28, 1997 

Sent to: Senators Herb Kohl and Russ Feingold and 
Representatives Thomas Barrett, Jay Johnson, Ron Kind, Gerald Kleczka, 

Scott Klug, Mark Neumann, David Obey andThomas Petri 

Dear (SenatorlRepresentative) ____ _ 

Wisconsin has a long and proud tradition of delivering high quality services to its 
constituents in a system that is accountable to the taxpayers and that employs a professional, 
merit-based workforce. 

This superb system of government service is in danger of being turned over to out-of-state 
corporations whose primary interests are corporate bottom lines, not the long term care 
and well-being of our state's most vulnerable citizens. 

As you know, the Personal Responsibility and Work Opportunity Reconciliation Act of 
1996 allows states to privatize as much of their Temporary Assistance for Needy Families 
program as they wish. However, Congress explicitly declined to revoke the requirement 
that agencies with merit-based personnel systems administer the food stamp and Medicaid 
programs. Nevertheless, Wisconsin is already seeking waivers from this new federal law. 

We are writing to seek your assistance in strongly urging both the Department of Health 
and Human Services and the U.S. Department of Agriculture (USDA) to deny the state of 
Wisconsin waivers to privatize eligibility determination for food stamps and medical 
assistance benefits. 

While we support program and policy changes that improve the system in which our 
members so proudly work, we cannot be party to recommendations that remove the last 
vestiges of a safety net from public oversight and accountability. We hope that you will 
assist us in preventing this outcome. 

The state of Wisconsin has gone beyond "reforming welfare, as we know it" and is 
systematicaIly attempting to privatize the entire health and human services system. The 
current waivers submitted to the Health Care Finance Administration and the USDA, as 
well as language in Wisconsin's 1997-99 Biennial Budget, clearly demonstrate this intent. 

in thepulJlie serviee 
American Federation of State, County and Municipal Employees, AFl-CIO 9~ 



· . 
The first focus is on services for poor families. The next target will be the system that 
cares for our elderly and disabled citizens. 

These citizens, as well as the 60,OOO-plus public employees in Wisconsin, ask for your 
assistance in encouraging Secretarys Donna Shalala and Dan Glickman to deny Wisconsin 
their submitted waivers. We hope to discuss this important issue with you when our 
leadership and members visit Washington, D.C., next week for the annual AFSCME 
Legislative Conference. If you or your staff have questions in the interim, please feel free 
to contact our Public Policy Analyst, Jennifer Grondin, at 608-836-6666. 

Thank you for your time and efforts on our behalf. 

Sincerely, 

Marty Beil, lrector 
AFSCME .Council 24 

~ /~~tV~/ 
Bob Lyons, Di~ 
AFSCME Council 40 AFSCME Council 40 

AFSCME Council 48 

xc: Bruce Reed, Advisor to the President for Domestic Policy· 

The Honorable Donna Shalala, Secretary 
U. S. Department of Health and Human Services 

The Honorable Dan Glickman, Secretary 
U. S. Department of Agriculture 



Texas Welfare Privatization Proposal 
4/30/97 

Question: Is it true that you are wavering on whether or not to grant the Texas 
request to privatize its welfare operations? 

Answer: My staff has made some recommendations, and I've asked them to 
take another look at the issue. My principal interest is 
what's best for families who rely on Medicaid and food stamps. 

Question: When will Texas get an answer? Do you expect this matter to be 
settled at Friday's meeting between HHS Deputy Secretary 
Kevin Thurm and Texas Health and Human Services Commissioner 
McKinney? 

Answer: I do not know. I hope the state of Texas shares our interest in doing 
what's best for the recipients of public assistance, and 
that we can come to some understanding soon. 

p¥b! 



SENf BY: 

Communications 
Worbn of America 
AFL'(;!O, CLC 

4-30-97 ; 3:56PM COMM, WKS. of AMER.~ 

501 Third Street, N.W. 
Washington. D.C. 20001-2797 
202/434-1110 Fax 202/434-1139 

Morton Bahr 
President 

. . . . . . . . . . . . . . . . . . . . . . .. . ................................................................................. ~ 

Via Fax 

April 30, 1997 

Mr. John Podesta 
Deputy Chief of Staff 
The White House 
Washington, D.C. 20500 

Dear John: 

u:,: b ..... ~ 
! ~rr-r--. 

Tomorrow t.he Texas House will pass HB 2777 (3 rd reading), an 
amendment to an appropriation bill, thus veto proof, that will 
restrict privatizing of welfare activities to t.he technological , , systems. 

: 
I 

It seems to me that unless the Admiu.isLration is ready to dent 
the granting o[ waivers, the President should at least wait tel> 

I 
let the members of his own party deal with t.he i.ssue locally! 
before taking any action whatsoever. 

Sincerely, 

~~ 
Morton Bahr 
President 



Wisconsin Works (W-2) - Fact Sheet 

• The Wisconsin Works (W-2) demonstration proposal is a Statewide project which, in 
part, would establish competitively-bid County contracts with public or private 
agencies. The public or private agencies would be responsible for certification actions 
such as gathering client eligibility information, conducting eligibility interviews and 
inputing data for those food stamp households which are subject to W-2 work 
requirements. 

• There are 72 counties and 11 Indian Tribal Organizations (ITO) in Wisconsin. In 61 
counties, the County Social or Human Services Department earned and exercised its 
right of first selection to administer the W -2 project. Two ITOs also earned and 
exercised the right of first selection. Therefore, competitively-bid contracts will be 
awarded for the W-2 project in II counties and 9 ITOs. However, the State could, at ] 
some point in the future, contract with a private agency for the W-2 project in a 
County office that does not meet a specified level of performance. 

• Private organizations that are awarded contracts may perform aspects of the 
certification process that are currently required to be handled by merit employees. 
W-2 employees will be responsible for food stamp households that are subject to work 
requirements. Food stamp households that are exempt from W-2 work requirements, 
such as the elderly and disabled, will continue to be certified by public employees. 

• In Milwaukee County (which is divided into six regions), six private, non-profit 
agencies have been awarded contracts. The State indicates that these agencies will be 
subcontracting with County merit employees to perform the food stamp eligibility 
interviews and related verification functions. Approximately~ent of the State's 
food stamp caseload is in Milwaukee County. LfS 

• The public and private agencies administering the W-2 project are required to use the 
State's computer system. The W-2 project contractors will not be responsible for any 
redesign or related maintenance of the State's computer system. 
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. Citizen Action 

The Honorable William J. Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

Dear President Clinton: 

April 30, 1997 

\!11730 Rhode Island Avenue. Suite 403 
Washington. DC 20036 
(202) 775-15BO • (202) 296-4054 FAX 

260B Green Bay Road 
Evanston. IL 60201 
(847) 332-1776· (847) 332-1780 FAX 

On behalf of Citizen Action, the nation's largest consumer and environmental watchdog 
organization,· and Texas Citizen Action, we want to express our strong opposition to 
proposals to privatize the administration of Medicaid, Food Stamps and other public 
services. Therefore, we ask that you reject the pending request by the state of Texas to 
implement such a program. 

Citizen Action believes that public services should be administered through publicly­
accountable agencies. We are greatly concerned that detenninations involving the health 
and well-being of children and families should not be turned over to private contractors, 
where concerns about profits may outweigh concems about people's lives. Privatization 
would make it extremely difficult to guarantee adequate staff training, oversight, and 
public input It would increase the difficulties already facing those most vulnerable among 
us and those families struggling to cope with temporary economic dislocations. 

While we agree with the need to make public services as efficient and effective as possible, 
there is no evidence that privatization will lead to either goal .. Instead, there is ample 
evidence pointing to problems with private contracting for public services, including 
duplication, cost overruns, inadequate investment in equipment and personnel, and fraud 
and abuse. Privatization will likely lead to new and greater problems. These problems, 
however, will be harder to address because private contractors are not subject to the same 
accountability requirements as public agencies and because employees of private 
contractors do not have the same protections as public employees. The Texas 
privatization scheme, which remains ill-defined and has not even been subject to public 
discussion within the state, is simply bad public policy. 
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The Honorable William 1. Clinton 
April 30, 1997 
Page 2 

CITIZEN ACTION 

Both the federal and state governments are responsible for making the wisest use of 
taxpayer dollars and for properly implementing public programs. Neither the state of 
Texas nor any other state' should be allowed to shirk that responsibility or tum it over to 
private contractors. Again, we strongly urge you to protect the public interest by rejecting 
privatization proposals. 

Sincerely, 

Deputy Director 
Citizen Action 

cc: The Honorable Donna ShalaJa 
The Honorable Dan Glickman 
John Podesta 

.~~ 
Sandra Haverlah . 
Executive Director 
Texas Citizen Action 



TALKING POINTS ON APPLICATION OF MINIMUM WAGE 

• This Administration is committed to moving people from welfare to work. But this 
Administration is also committed to making sure that workers get paid at least the 
minimum wage for their efforts. 

• That means all workers -- whether or not they come off the welfare rolls. No one doing 
real work should be paid a subminimum wage. 

• You know as well as I that there are complicated legal questions here, involving who 
counts as a "worker" and who as a "trainee" under the minimum wage law. 

• But you should know that we will apply the law consistent with its intent -- to protect 
American workers and to make sure that no employer can take advantage ofpeople's 
need. 

TALKING POINTS ON TEXAS PRIVATIZATION 

• You know that we are considering Texas's proposal to privatize substantial parts of its 
Medicaid and food stamp operations. 

• We have talked with AFSCME leaders often on this issue, and I know Administration 
officials will talk with you again this week, 

• No final decisions have been made. But I can assure you that this Administration will do 
what· is best for recipients of public assistance, and that this Administration will look out 
for the interests of the workers who devote their lives to helping those recipients. If the 
Texas scheme is inconsistent with those goals, then we will not permit the State to 
proceed. 
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Stenholm impatient for privatization of state welfare 
operations 

By RICHARD HORt"! Staff Writer 

Like other Texas leaders, U.S, Rep, Charles Stenholm is impatiently waiting for the federal go-ahead to 
explore privatization of state welfare operations, 

"It's way overdue," he said Friday. "I made a mistake and predicted two weeks ago we'd have an answer 
by the end of that week, I will not make that mistake again," 

The Texas Legislature two years ago approved a plan calling for the state to solicit bids for private 
companies to control who gets welfare benefits, ' 

Because federal rules dictate how states should distribute social services money, Texas needs federal 
approval of the project before bids can be requested. That decision in past weeks has moved from the 
Depanment of Health and Human Services to the White House. It was supposed to be announced by 
March 31, 

Texas would be the first state to privatize welfare, a move that's drawn strong opposition from several 
corners, most notably organizations representing state workers. 

But Stenholm argued all Texas wants at this point is to look at the competing bids from the private sector 
and the public sector. 

"The Legislature has suggested that this might save $10 million a month, and that's money that could go 
back into nutrition programs," he said. "Tfthat is right, why would we not do it? If it's wrong, then we 
would not even consider the (private) bid. But let'S have the proposals and then let's make the judgment." 

The Abilene Democrat said he believes President Clinton favors approving at least a major part of the 
Texas project but is under "tremendous pressure from within not to do it" and thus is trying to work out a 
compronuse. 

He said he does not believe welfare will ever be fully privatized, but he said if the private sector can do 
the job with substantial savings then Texas should be able to find out if that is the case. The public sector 
would then have the opponunity to argue it could do a better job, he said . 

. "We would have that argument then and make the proper decision," he said, "But (opponents) are 
wanting to kill it before the private sector is given the chance, and that's wrong." 

Critics of the plans contend state lawmakers, wanting to save costs, will allow privatization. to hann 
workers and welfare beneficiaries alike, For-profit companies, they contend, will not have the public good 
foremost in mind and will trim services and . eo ardize a licants' confidentialit 

texnews.com II Reporter OnLine II Local News II Texas News 
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. tis. Department of Labor Assislanl Secrelary for 
Employmenlend Training 
Washington. D.C. 20210 

March3!, !997 ~ -'fvivokLQl-;c.--

MEMORANDUM 

For: 

From: 

Barry White, Deputy Associate Director, Human Resources 

t;;'~/ Office of Management and Budget 

'~Ii~halde, Acting Assistant Secretary 

Sub.iect: Draft Privatization Letter 

Tltis follows up on our phone conversation of last week. The purpose of this memo is to 
comment on the draft privati2:ation letter and \0 provide further details about the types of 
employee protections that should be provided when any function of Federal-State programs is 
privatized. I note that these protections, however, should not be used to justify any decision liS 

to whether, or to what extent, a govenllnental function should be privatized. This memo also 
include~ a brief discussion of the need to scek the approval of the State legislature before 
privatizing any Federal-State function. 

(I) Comments on the Draft Privatization Letter 

First, we would recommend that the draft letter be revised to make it more clear what activitie.. 
can and cannot be privatized in the Medicaid program. Wc would suggest the following 
revisions: 

Paragraph 3 First Sentcncc 

"As Texas moves fOlWard with this process, mlS fCe6ft1nlefl6S that the State bear in 
miftd ~m~w' provisions of Sections 1902 of the Social Security Act which 
fefleet .'tjQ51 the principle that certain activities included in the eligibility 
determination process be performed by public agencies." 

Paragraph 4 Fir..~t Sentence 

"1081111., respeets, we helieve this prineiple miMi'll m~ij~~~~ in 
currcnt practice in the Medicaid program." 

Scc(lDd, we believe it is essential to require any privatization proposal for an entitlement 
program to include contract terms to assure program integrity, provide incentives for enrolling 
all eligible persons, and call for the collection of adequate data. Accordingly, we would suggest 
the following revision in the second sentence oflbe Inst paragraph: 

1 
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. '. 

"Ill eXII!uinins offers, we Cftoo\uage Tex:1I8 tts C6nsider ~¥mmw1!I_'~ 
~~ .. gi'llBjj~jlU::ema contract terms which assure program integrity, provide 
incentives for enrolling all eligible persons, and caU for the colJection of adequate data to 
measure successful contractor performance." 

Third, we believe that the significant privatization of Federal-State programs, such as Medicaid, 
could result in a failure to maintain the quality of program services for some significant period if 
a large number of existing experienced employees are replaced with new, inexperienced 
employees. In order to avoid such a result, we would recommend adding a new sentence to last 
paragraph, as follows: 

(2). Assuring the Quality or Progrgm Services ThrQugh Worker Prolectjons 

Significant privatization of Federal-State progranls could result in the replacement of most 
existing employees with new, inexperienced employees and a resulting failure to achieve 
minimum standards of efficiency. The intended recipients of these programs deserve to have the 
quality of program services maintained during the change. I assume that any contract to 
privatize governmental functions will include performance standards intended to maintain or 
improve service quality. 

Providing worker protections can further ensure service quality and is consistent with past 
decisions in which the Federal Government provided assistance to groups of workers to alleviate 
adverse employment effects caused by direct Federal action. These protections have ranged 
from efforts to make workers whole to assisting workers in making the transition to new 
employment. (See attached survey.) In some instances, these worker protections were funded by 
the Federal government, while ill other cases the Federal government mandated that the 
protections be provided and funded by other parties. 

The following guidelines are intended to minimize the replacement of experienced stllffwith 
inexperienced staff: 

Rjght of Fjrst Refusal -- Existing employees performing the functions to be contracted 
out would have the right of first refusal to employment under the new contract in 
positions for which they are qualified. 

2 
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. . ..... 

pay Bnd Bepefit Retention -- In order to' provide the greatest possible incentive for 
existing employees to accept employment under the new c:ontract and thereby assure the 
quality of program services, they would be paid their existing pay and benefits for some 
temporary period (e.g. a minimum of24 months). 

Provision of Adjustment Services - Workers who do not choose c:ontract employment 
or choose to leave such employment within a specified period (e.g .. 2 years) would be 
provided assessment, counseling, funding and arranging of needed training services and 
job search assistance I2Iiw: to actual displacement, in order to place workers either in 
other State jobs or in private sector jobs. 

J note also that any decision to privatize raises serious questions regarding the representational 
rights of organized employees whose jobs are to be contracted out These employee 
representation questions need to be examined before any privatization decisions are made. 

(3). Required Approyal of the Stole Leeislature 

The approval of the State legislature should be sought when any Federal-State program is a 
candidate for privatization. It is our view that the approval of privatization plans by State 
legislatures, especially where Federal programs and services are provided by State agencies, is 
likely to lead to more orderly privatization processes which reflect a consensus within a State. 

Certain authorizing statutes may be interpreted to require State legislative approval. For 
example, Section 4 of the Wagner-Peyser Act provides a significant role for State legislatures by 
requiring that States can receive Employment Setvice appropriations only if their legislatures 
accept the provisions of the Act and designate or authorize the creation of a State agency to 
operate the program. Because privatizing or contracting out would constitute a transformation 
of the existing State agency, we have determined that Section 4 of Wagner-Peyser requires that 
such privatization plans must be approved by the State legislature. 

I am prepared to discuss tbese comments at your convenience. Please share them as appropriate. 

3 



I Stacy L. Dean 

Record Type: Record 

03/28/971; 
>'·"-~-<'-06:·r2:'16-PM) 

To: Elena Kagan/OPD/EOP, Diana FortunalOPD/EOP, Kenneth S. ApfeliOMB/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Privatization Papers 

We've had a chance to review the one page HHS privatization paper on principles and USDA's two 
drafts of a letter to Texas. We understand that HHS also has drafted a letter, but we haven't seen 
that yet. Also, USDA is planning on revising their letter for a second time. 

Two things jump out at us. 

First, the HHS paper and the USDA letter leave us with the impression that the agencies are willing 
to allow the up front "intial application processing" to be privatized through the interview. The final 
decision would be made by a State employee. This is based on the Medicaid model which only 
allows the initial application work to be contracted out. That represents a significant amount of the 
Medicaid work since there is not as much on-going certification in Medicaid as in Food Stamps or 
AFDCiTANF. The USDA letter mirrors the HHS paper and therefore only applies to the up-front 
work, leaving out a significant amount of the work which is typically performed by an eligiblity 
worker through frequent on-going contact with the household. It was rather clever on their part, 
but I think the State might not react well. I don't think they were trying to put anything past us; 
instead, this oversight indicates that there is still some miscommunication regarding what functions 
should be privatized. For instance, in the meeting held earlier this week, B. Vladek was talking 
about privatizing much the same Elena has talked about it, i.e. through and including the interview. 
K. Thurm was using a vocabulary which indicated a position much more akin to USDA's which says 
that the interview has too much discretionary decision making to be privatized. The paper is a 
slightly different take from both of those views because it would only privatize up-front application 
work rather than the ongoing work over the months and years to determine if the individual 
maintains their eligibility. (Perhaps the HHS letter is different, but I'm assuming that it follows the 
paper.) 

Barry, in his role as Ken this week, believes that the players should sit down one more time to go 
over exactly what we all mean by "initial processing", "decision making" and "certification" before 
HHS makes a call to the State and certainly before any paper or letters are shared with the State. 
We should be very clear on what we all mean so that we give consistent responses to the State -­
because they will ask questions. 

Second, both the HHS paper and the USDA letter are rather technical. They don't address the 
broad based principles which Raines and Koskinen feel should apply to any privatization initiative: 
improved program performance, improved financial integrity and improved cost effectiveness. A 
whole range of issue are captured under these umbrella terms such as quality control, recipient 
access to benefits, the role of current state employees, etc. We know that we owe you language, 
but its not clear that the letters as written are appropriate for this kind of discussion. That's a 
problem easily solved, but again we probably need to sit down and make sure we are all on the 
same page with regards to process. Also, as Barry mentioned in his e-mail both letters should be 
reviewed by Labor and OPM. 

I don't think Ken will be back until mid-week. We'd prefer to wait for him, but we and Barry can 



MEMORANDUM 

TO: 

CC: 

FROM: 

RE: 

DATE: 

ELENA KAGAN 
CYNTHIA RICE 

KEN APFEL 
JOHN MONAHAN 

ANNE LEWIS 

COMMENTS ON DRAFT TEXAS LETTER 

MARCH 31 

I do not think the Texas letter as it currently stands takes a strong enough position. 

The language is very cautious and I believe could be read as a more ambiguous 
signal then we intend to send. Suggestions for strengthening it are: 

3rd graphRewrite : HHS believes states must bear in mind Section 1902 of the SSA 
which establishes the principle that .... 

Delete the qualifier, "In general ... " 

4th graph:Add a sentence which explicitly states that while the Medicaid principle 
is the basis for our guidance, we do not wish to imply that the incentives in 
Medicaid are analagous. (HHS can craft appropriate language.) 

7th graph:Rewrite: "HHS endorses the search for increased efficiency and 
accelerated innovation through the use of outside contractors. At the same time, 
however, we emphasize thast contract terms must assure program integrity and 
embody incentives that tightly align contractors' interests with program goals. 
Further, contract terms must provide for the kind of complete and transparent data 
that allows for meaningful evaluation and on-going competition. 

Page ill 
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DATE: 

FACSIMILE TRANSMISSION 
Office of the Assistant Secretary 

The Administration for Children and Families 

•• I.ji~ijj:-", ... ". 
«~~'i.~.: 

FROM: Margaret Pugh 

Telephone. (202)401-6944 
Fax: (202)401-4678 

MESSAGE: 

" 

Department of Health and HUman Services 
Administration for Children and Families 

370 L'Enfant Promenade, S.W .. Wa<;bingtOn, D.C. 20447 
Phone: (202)401-9200 

" ~ .. ~ .. ~ .... : ", ... 
... ".:: ' . 

........ .. , ..... , .... , .... 

\ 

/ 



APR-07-1997 11:34 FROM TO 94567028 P.02 

DRAFT 3/26/97 

The State of Texas has asked that HHS and USDA provide final guidance under 
which Texas could release the request for offers (RFO) for its Texas Integrated 
Enrollment Services (TIES) project, if it so chooses. 

At this time, HHS will approve Federal matching funds for project planning 
activities for the costs incurred through the release of the RFO. We will consider 

. HHS funding for the actual project itself, at such time as the State submits an 
Implementation Advance Planning Document (IAPD) for approval by the federal 
agencies. 

As Texas moves forward with this process, HHS recommends that the State bear 
in mind provisions of Section 1902 of the Social Security Act which reflect the 
principle that certain activities included in the eligibility determination process be 
performed by public agencies. In general, these provisions require public agencies . . 

to evaluate the sufficiency of individuals' applications for public assistance and to 
make the essential eligibility determination decision. 

In many resRects, we believe this principle mirrors current practice in the Medicaid 
program. Typically. under Medicaid, some (but not all) phases of the eligibility 
determination process for federal public assistance programs may be performed by 
outside contractors .. Contractors (i.e., persons who are not employees of the 
State) can perform "initial processing" functions further described below. 

Permitted contractor-performed functions can include, for example, taking 
applications, assisting applicants in completing applications, providing information 
and referrals, obtaining required documentation, assuring that information 
contained in applications is complete, and conducting any necessary interviews. 

Contractors are specifically precluded from evaluating the information contained in 
the application and supporting documentation, making a determination of eligibility 
or ineligibility, certifying a determination of eligibility, and notifying applicants of 
the results of the eligibility determination and informing them of their appeal rights. 
These functions must be performed by a State employee authorized to make 
eligibility determinations for the State Medicaid agency. 

HHS appreciates that Texas is committed to exploring innovative ways to deliver 
public services. In examining offers, we encourage Texas to consider contract 
terms which assure program integrity, provide incentives for enrolling all eligible 
persons, and call for the collection of adequate data to measure successful 
contractor performance. 
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DRAFT 3/26/97 

March XX, 1997 

Michael D. McKinney, M.D. 
Commissioner 
Texas Health and Human Services Commission 
P.O. Box 13247 
Austin, Texas 78711 

Dear Commissioner McKinney: 

TO 94567028 P.03 

I am writing to follow up on our most recent conversations and to respond to your 
March 5, 1997 letter to me concerning the Texas Integrated Enrollment Services 
(TIES) project. In that letter, you asked that we provide final guidance under 
which Texas could release the TIES request for offers (RFO)' if it so chooses, with 
the U.S. Department of Health and Human Services' (HHS) approval. 

This letter provides t,hat guidance, approves your request for planning funds, and 
outlines several considerations which we encourage Texas to take into account 
when contracting with outside parties for the delivery of services. Assuming that 
the RFO which you intend to release to the public reflects the substance of our 
staff discussions and the guidelines described below, we see no problem with your 
proceeding at this time. 

Let me take this opportunity to briefly summarize where we are in the process. 
Over the past several months, our staff have been working together very closely 
to resolve many systems issues related to the development of the TIES program. 
As you know, our approval of the release of the RFO is a first step in the process 
for approving use of federal funds for the development and implementation of a 
state's computerized eligibility determination systems for Medicaid. (Funding for 
systems development under TANF does not require federal approvaL) 

In order for HHS to donsider approving and funding a contract which may result 
from release of the RFO, the State must submit an implementation advanced 
planning document (IAPD) for HHS' prior approval following the solicitation 
process, in accordan'ce with the rules at 45 CFR Part 95, Subpart F. The IAPD 
must meet the requirements specified in the cited rules and provide a rigorous and 
positive cost benefit" analysis for the project. The State may want to advise 
potential offerors to make use of HHS' cost benefit analySiS guidance for State 
systems, which I have included for your review. 

rAt this time. HHS will approve Federal matching funds for project planning 
I activities for the costs incurred through the release of the RFO. We will consider 
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HHS funding for the actual project itself, at such time as the State submits and 
IAPD for approval by the federal agencies. We understand that you plan to move 
forward with this process. 

As you proceed, we recommend that you bear in mind provisions of Section 1902 
of the Social Security Act which reflect the principle that certain activities included 
in the eligibility determination process be performed by public agencies. In 
general, these provisions require public agencies to evaluate the sufficiency of 
individuals' applications for public assistance and to make the essential eligibility 
determination decision. 

In many respects, we believe this principle mirrors current practice in the Medicaid 
program. Typically, under Medicaid, some (but not all) phases of the eligibility 
determination process for Federal public assistance programs may be performed by 
outside contractors. Contractors (I.e., persons who are not employees of the 
State) can perform qinitial processing" functions further described below. 

, 
Permitted contractor-performed functions can include, for example, taking 
applications, assisting applicants in completing applications, providing information 
and referrals, obtaining required documentation, assuring that information 
contained in applications is complete, and conducting any necessary interviews. 

Contractors are specifically precluded from evaluating the information contained in 
the application and supporting documentation, making a determination of eligibility 
or ineligibility, certifying a determination of eligibility, and notifying applicants of 
the results of the eligibility determination and informing them of their appeal rights. 
These functions must be performed by a State employee authorized to make 
eligibility determinations for the State Medicaid agency. 

I We appreciate that Texas is committed to exploring innovative ways to deliver 

\ 
public services. In e;xamining offers, we encourage you to consider contract terms 

L
WhiCh assure prograPl integrity, provide incentives for enrolling ali eligible persons, 
and call for the collection of adequate data to measure successfiJI contractor , 
performance. . 

Our staff also would like to continue their ongoing discussions with your office in 
order to better understand TIES in the context of Texas' implementation of the 
new welfare law. M.ark Ragan, Director of the Office of State Systems, or his 
staff will be in contact with your office shortly to further discuss these issues and 
to confirm several other administrative matters. 

I hope that you find lhis additional guidance helpful in your decision-making. 
Again, I want to express my appreciation for your understanding of the complex 
issues raised by our consideration of the TIES project. I appreciate all of the time 
and effort you and your staff have contributed towards moving these issues to 
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resolution. If you should have any questions concerning the content of this letter, 
please do not hesitate to call me or Mark Ragan at (202) 401-6960. 

Sincerely, 

Kevin Thurm 



Dr. Michael D. McKinney 
Cominissioner 

TU ~iUi4jti'14jl rUUi/UUJ 
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DRAFT 

Texas Health and Human Services Commission 
4900,Nonh Lamar 
Fourth Floor 
Austin, TX 78751 

Dear Dr. McKinney: 

This is to inform you of our conditional approval of your Request for Offers (RFO) fur the 
Texas Integrated Enrollment Services (TIES) project and of our approval oftht Planning 
Advanced Planning Document (PAPD). Once we receive confirmation of your 
concurrence with the conditions for approval specified ill this Jetter, Ihe Fllod "lid 

Consumer Service (FeS) will approve Federal Financial Participation (FFP) for proj,'cl 
planning activities. The total amount requested from FeS is 32.97 percent of the Itlt"! 
estimated cost of $702,316. or $231,554. The FeS FFP at 50 perccnl nr $211.5)4 i, 
$115,777. 

To receive continued FFP from FeS beyond the planning process. the Slale lI1usl sublnil 
and receive Federal approval of an Implementation Advanced Planning Document (IAP[) I 
in accordance with 7 eFR 277.18. Also, as agreed to during our discussions and as 
specified in your December 13, 1996 modifications to the TIES RFO, continued FFP is 
contingent upon our advance review and approval of the contract to be entered into with 
the winning bidder. Finally, continued FFP will be contingent upon our ongoing 
monitoring and review of the implementation and operations of TIES. Such reviews. 
would be conducted in accordance with the current regulations. 

The following sections are divided by program or operational area and identifY the 
conditions for approval. We must receive your written concurrence lI'itl1 lhese conditiolls 
The following sections also include general comments. While concurrence with rho: 
following sections identified as Comments is not necessary. we believe Ihey provide 
additional clarification in the RFO. 

FOOD STAMP PROGRAM - Conditions for Approval (State cOllrurrencc 
required) 

Section 2. 7.6, Certification 

The RFO must include clarifications reflecting Merit System requirements under the Food 
Stamp Act and corresponding regulations which specify that certification of applicant 
households is a State responsibility that must be conducted by a State employee Thus a 
public employee must evaluate the completed application to make a determination of 
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eligibility, ineligibility or deterinine any additional actions that must be taken prior to 
making the final decision of eligibility, A computer system designed and operated by the 
State would not suffice as meeting the requirements orllle final determination of 
household eligibility. 

The State may contract for functions which will assist merit system employee, to 111ake 111,' 
certification determination which include, but are not limited to, taking applieali(lI", 
assisting applicants in completing the application, ohtaining required documernali,,(J 1(\ 

verify household circumstances, providing information and referrals, and [(""ring tl1al 
information on the application is complete. However, to contract the responsihilily "i'tilv 
food stamp interview to non-merit employees, the State must request and reccivt, approval 
of an administrative waiver of the appropriate regulations under 7 CFR 272.4 This 
section specifies that the State agency is responsible for conducting the food stamp 
interview. 

Note: Additional comments pertaining to issues already resolved with the State will 
be included in the final letter to the State. 

2 

J , i 

IJ 
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FEAT U R E • ---......--------------------

All '1'( ED Up In Washington 
., MICHAEL KING 

"In my state. we take people at their word. .. 
That was the Gove~r of1J:xtJj pu1ting Donna ShoJokJ 011 notia thai he Ii poweifuTJy annuyed at thl 

continuing delay over the Slates request for a fedeml Wailler for fa welftue reform pmgrwn. GOl'emol 
Bush wrote the Secretary of the Department of Healr.h and Hu17IiUI &rvkes on Aprill reminding Shalalc 
that she had "promised" an answer to the waiver request by the end 01 March. As this issue of til. 
Observer went to p7f!S3 (April J5Jrhe7fJ-was still-no appTUWJ1 1m". Vbshington-and it Seem.! increa.rin8l~ 
likely that whatever an.nver Bush evt!1ItuLJJJy gets in DC he will 7WI into additional obstacles in Austin 

t inue iJ Ibe T.ns 'lnregmed lilipbilil)l Sy.tem 
(TIES). a computer-bascd and privuizadon-<lrlven 

welfare ellsiblJicy p"'sram whIch the OovCnlor 
insiJlS ... ill "Ave laXpayen' mODe)' &Del improve 
&et'licel (or .... 1["" recipienb.· Not evCI)'ono Is 
eoftvim:ccI. Some losililtors, pIlbll; 'in~st 

groups such as the Cenlet for Public Poll;)' 
Priorilie., and uniOIL! (loci by Ibe Tens SUllo 

Employees UnJOft) bove rcglatered ~ disapemonu over the 
design AIId implemcmatiOli 01 TIES (Obu",eT, "Virtual WoIfuc," 
M"",h 14)_ Opponents eharge!he TIES \I mum IIlOre ambi6011$ 
thanlbe computer upgrade aulhorizccl by the 1995 Legislawte, Ill .. 
il threalens wholesale privariZaliOIl of wbal ahoald ri,btIy be pub­
lic burine ... aD<lthat il can only produce the n.vislp iu supporterl 
pronUlO by &la&hInS proiTantS and lirilllllalc OIUjIloy .. ,. 

ne pUblic argument over Tt£S bas al lealt IOmponrlly moved 
hom Austin 10 tho Whice House. Acc<lr1linl to several iOQrCOS, ODe 
~"Oft the Tc.us waiver decision has bean 80 lona in comillg i. !hat 
1'II:~lcIonl Clinton and bio .taft have became deeply involved 10 the 
pIOCoU lhat would usually be the provinQ8 o[ \be e!eportm<l\!I of 
Healllt and ijullWl Services and AlrieullUre ( ... bidl superv\3es lite 
Food Slamp program), The admlnislmion i. fully a~ that its de· 
<islen wlU sot a welfare precedeDI for the whole COWltry-anci thaI 
if it allows Texas 10 mlically privatizl social servlees, il wiD be 
bOltd-pre.\SeC! 10 deny other state. permiuion 10 do IiUwise. Health 
and Homan Services spokesman Micbael Klwfea Aid thor be. 
cause of tho eomplexil)l and. importance of the 'r0UI prognm. tho 
adminislration had been involved "from !lay one." Kllalfen says Ibe 
federal asenclea bave been in regular C01lII1C! wllh die Governor' 8 

orfice and other Te~os official, coacemlns TIES, and that b. has 
~just aboul exhausled tile synonylllJ for ·soon'· in anticipadng Ibe 
fonhcoming decision. 

I n lKfditien to Governor 8ush. other Texas politicians have 
beaun 10 take public position. on the contnlvorsy. SeDllor PItU 
Gramm recently wrole 10 While Ho\IJC' Olel of Stoff Erskine 

Bo .... k •• echoing !he Governor'. impalience aDd urging approvll of 
TIES "willl'"'t delay." Oramm denounced repotted nationallinion 
lobbyIng of !he White House., and a6/ced Ibat Bowks reject at­
lempu "to irliect polilics Into !his policy decision." 

6 • TIlE TEXAS OBSEiivsa 

But not oYClt)'One is cagu to _ the Whlce House opprove TIES 
Houston Cc!rgre'mwI CieIlc 0"",. bas writICD Secretary Shal.IW 
and 0",,_ Bw.b, objllClini to !he TIES pn>vilioll.S lIIat would pli. 
VlIize eIJsibilitr ddcminatiD1\ for lOI:ial .ervlc:u lUeb .. Mcdicoid 
TernpoRI)' AId to N""y Families, and FO<>d Stamp asslmnee. In I 

dell\lecl \oller to Buah cia," Marc:h 1,. Green wrot., '" strongly di., 
agree with theej't'atts IDC011IDCI out (eligibility detmninarionl:' say· 
ins such a lIIlI>e would JeopanIiZO accoun18bUily for 80vcmmen 
fwuIs and lIIIIke 81OCkhald.or pmfu a prioriry over both sel'\'ico am 
sa..;"g.. The Govomor tIl1Iw~ that he appreeia\cll Green's con 
cems. but "noopectMIy disagreed" ... ith his conclusions. 

the mill; loc.II)' aad in Wuhington. readl1y acknowlql 
their dcterminelioa to delay Dr derail the fellellll approval of TIES 
TSEU presldem Uads Ha=a dLseribol1 TIES ItS a IhreAI to ooci. 
6OI'Yi_ .. well as the jobs of union membe~ ""II vowed till< th< 
ualOII would comin ... 10 IighL (TSEU has launched ... ~,.""icle ad 
veni&iJi, campaign against TIES, amI m.rnb .... were planning II 
show up in force In AusUn on April 15 to I&lk 10 their IeKislalor •. ) II 
D_c.. lb. CommunicadoM WOIkers of America <TSEU's nationa 
a!IilIare). joined by AFSCME and, repDneclly. AFL-CIO Presiden 
lobD SweeBeY himself, bave lobbied the federal age""ies and Ibl 
While House. Tuas RepubUcan Pony Chainnm Tom Paulcen lol, 
th. Housfon Chronicle Ibat the unia<l$ were simply lupporting tl> 
..... e1fare STale," and Texas Heallh and Human Serviee. Commi. 
sI_ Mike Mcxw..y-.... ponalbl. ["r clrafting the TIES pro 
posal-accuaocl !he unioJU of "seeing boogeys in all the busbet.' 

r:w A spokeswoman Debbie GoldJnan defended the union 
apinsllteplibJicen charges of politieizi1>g the welfare is.ue, sayinl 
tIIat Gramm and the others are "scapegoaling the unions beews 
tIIey can't respond to the $Ilbstanee of tho issues [the unions] hav 
nised." Go1dman argued \hat !be I:r&:k rE<:crd o[ priv31e eompanie 
in social serviecs contracting ("in !'lorida, Connectieut, and i: 
Te_ Job support") lw been very poor. and that in bringini!hi 
record 10 light. the unions were nWting certain that the Clinton ad 
millistratiOll eould not c1dend privatization as • ~~·nJl for socil 
ser"f\ce prouama. The unions have been .upported in th.ir lobb) 
ins elron by .everal publiC inte,...1 OtSRnizalioM wllleh focus <;> 

wdtare progrsms. ReIllY Prcedm:m of the Welf= Law Cenlt 
WlOIo .AgricIl!!IIro Seeretaty Dan Ollckman. ~rging him 10 rejel 
lb. TIOOII privatlution initiati~_Pr •• dnwt argued that it waul 
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be an open iDviaition to welfara proflcccr\nc. poor oeMc:<:. ond 
'illluigbt conupllou" on the pm of private CIlIllpIIIie.!l, Robcn 
fClh of the food Rcocarch &: Adi<lD Caater, "naoIpraflllegaJ Ill· 
vocacy poup wblcb foo;u .... on welf_ iuulll, warned EnkiDe 
Bowlellbal prlvatizal10n and t:OlDpu!er\uIioD of Food Slamp pro­
pmI "could make It verY ctifflcull, if nO! .. albie, for maD)' 
_dy people 10 appl)' fat 1Icnelita," , 

II remain. lmCotWD to wIlIl nlCOllhe C\igton IdmbtiI1nIlon­
wttich approved the RcpubllcanoClnftc4 ''we!fue ~~ Jesjsla­
tion just prior to lut Novcmber's .lccIioll-is wiIliIIg III !iDD to 
III. ualons and !heir supporterS. ACC:onling 10 CW A' t Oololman, it 
appears lIIal the administration ·WaDts 10 give 1ta1e.!11IexIblIIty" ill 
lIIelr ... reform, but ''UI&y'te causht in real polley queatiolls" about 
!he Tesu TIES program, .os cilm:ml)' .~_-fedcml . 
weir .... law," laid GoldmaiI. ."YO 011 mICrotialUll)' iCdvlliellllUit 
be dDnc by merit lYOtcm .mploye.. •. Thc Conpeu had a ehQI1Co to 
[dele", tbo5c provisiono] bUl llley did DOt. SO the TJ2S prosram 
ralsat real ptoblclll5 tor any federal waiver: Jepl problems, poUcy 
ptllblem&. ed politioal problems.» 

B .. II in AUSlin, TIES may t""" addilioul hURlIes. HOUSlOD 

~ntative Gamet Coleman, author of 1M 1995 Texas 
welfilte legislation IIIhlch c:reated TIES, bas said that what­

ever deel.!liao ""mes out at tha ClinlOD admInIs!ration, the LcPJa­
""" needs to reviait TIES and scele il back 10 lhe _ ~ In­
Itlll of !he '95 legiolalion (see ~e Legialalme Hal a RGIc," 
01".",,,, April 11). A!ked 1aI1 week If he Ihou;bt the lobbying In 
D.C. WIS havlOJlIlll)' cftw, Colemau _led b!oedIy and answCRd, 
"Don't expca a waiver anytimtsooD," Coleman ugued that.van if 
TIES i. Impl.tn£IIte4 in SOIll' fonn. !he largo iDitial .... peBJe mCIIIII 
il will be sav.nIl yun before an)' aavings II!C teaIiIed.. and the SWII 

". 
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~oecIo 110 be abIoIvteiy cenaill it will pli sood ~ 011 ill ~pcn­
diNrCs, eslimalod 10 be IS much u 52-3 billion. III raponse 10 1M 
Governor's re\ItnIDd impetiCIlCC, CoIemaII added, '''There's no III' 
llency ~ 110 isIuini a llll.iYer. nIs II a five-yeat process, 
IIId duR's 110 lllieDCy [to ~ if the psa:ess Is WJODg." 

Colemau baa proposad OIM of scveral bills Intended oilll ... to 
limit !III nES prop-am or 10 provide IlUlte direct legillartve Over­
SighL SilrllllIr bills are sponsoree! by AusUn Representatives EI­
Uott NalsItllt II!d Glell1l Max.e)'-signifi~antl)', they have aII'oady 
garnered luppoR hm th. Hou •• leadenhip. Speaker Pete Laney 
has spobD OIItOI1 die llced '" revisit the issue of privatization, and 
Rob lUDell, cbaimwl ot the House AppropriatiOIl5 Committc:c. Is 
now a .o-aulbar (With Nlishtat) of • "scal .. back" proposal. 

. Nailbtll.\QW.rAA.Qb.r~IY"r.IIW..iI\ »,~ngto\l, '11ES i. 0lI1 of 
SbaIaI.', ban4s," and !hal h. believes !hal In AUSIin. Ihe ltoIO" 
DemocrIIi. lcadcnhip will defend Jobs and social service. in 
Texas. HWe're going to acaIc back the TIES pror;eu to its original 
intantiOll," tald Nalahtat, ..... automation or some s.rviocs, nOI 
wbolelllc privatization, AIId ",.'", goinS 10 protect .h. jobs of 
th01l8alldl of 1_ OlIIployees, wbo bave been dedicated employ· 
ees, the \IIOlkhorSes of l~ia1 services.· 

TMnI nmaiu yet ""other voice 10 be heart! on TIES. Lal$t fall 
TS&1 and Public Clti=l dlariad thaI scvcrallbmler swe officia1s 
IIOW WIld<ing tar prlV&18 oomplDies with an !m.erul in TIES had 
viola!ed III. state', "revolving door" and conllict-of.intJm:Stla ... s, 
and tht)' ealled for an Invest!gst1on. lbe Trav;' COWIIY Aaom.y- I 
office iJ espec!ed 10 ill"" its report on \15 joinl investigation with 
the Diatri;t o\tIDmIIy's otlloe, .aid Ii spokesDWl, "soon." 

III tht phrase of the Govamor, in rex.. we take peopl. 81 

their wocd. It .amaiu 10 be scen, bowever, precisely who 8peUs 
far Tens. 0 

"Fer SQJe, "f>01Fl p. j 

er til. lDd used it 10 trOIl!lCO R'publican 
challenger Je", Moon by a 64-t0-36 mar­
gin. Dan Kubiak. a Rockdale Democrat 
who served in the Howe from 1969-83. 
dI •• returned in 1991, used 512,000 in Re­
public •• funding 10 defeat chalJenger Jomec 
Hanley by • 6O-to-4O percent margin. Keilll 
OakJay probably nee.dcd !he $10,000 pre>­
vidad by tho tun-reform PAC 10 dd.ar Re, 
pubUcln cballeDgor Betty Bra"'n by a ~3-
1O-47-percenl spread. And the two lII<>Sf 

powerful DemocnllS In the House. Spellker 
Pete Lone), and CalendaR Committee Chair 
Mark Stiles, would ho ..... clone just II wen 
without !he counesy ~bccks ($5,000 and 
52,000) each got from Texans for Lawsuit 
Reform. Two lIIousaJ\4 Ii ve hund!e4 for 
Rob JuncU, who IDSt year raised more than 
Slso.OOO and faced no Opponent, was 
pocket chanse for !he Appropriations Com-

mittee chair, who unlet two or thm ton 

"form bills eac.h "";on, anyway. (Junell 
bimaelf cav. $1,000 to llqIubliCIIII 
Supreme Co\IIt Justice John Comyl\.) 

Add 10 !he abo .. lOW. 57.000 to keep 
Bast Texu Democtat Ron L,owit bouahl, 
5.5,000 for EI Puo fmhm,... Narma 
C'Mvez, and Wlltional cornributioftl ..,Qt­
~red Ill>WId the Mexio ... -Americau and 
Black Ca=s<s (S4,000 for Diana Davila 
ofHollJlOll IUUI S2,soQ for DalIu freshman 
Terri Hodge) and 76 In 96 beaiDl to look 
like .' 76-;"·97 lesbian ve racti ...... ruher 
than the .lcctorai promise that 16 ill 915 and 
Associated RepubUl:iIls failed to doUver 
Jut year. 

Scmc dille ton reform billa filed tbls 
sessiOn wia make it dttoulh Patricia 
GillY', House Commit"'. on C1\'il Prac- . 
lIees and onto !he ft_-wh ... RepubUcan 
jllvesccrs wiD be .. pectin, SOIll<l tangible 
Murna on their Ocmocrati~ Investmetllt.D 

Gay 
but not 

Narrow 
Pick.p ,our fla .... , 
lit over ... Ioade ... 

. 1II ..... InAH ......... 
for ..... h ... lllfo ......... call 
511.4'6.0576 or 

713.511.581. 

TIlE TEXAS oaSERVEII ' 1 

TOTAL P.04 



tJ Cynthia A. Rice 04/25/97 08:28:00 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Diana FortunalOPD/EOP 

cc: 
Subject: I spoke to Ed Lorenzen about our favorite topic 

He says Rep. Stenholm is reaching the boiling point and will not be able to avoid publicly criticizing 
us for much longer now that GOP members of the Texas delegation are doing so. 

He says Rep. Sam Johnson plans to raise the issue when the technicals bill is on the floor of the 
House and may pursue attaching legislation to the supplemental appropriations bill or i ntrodllcjog a 
separate bill. Stenholm would be compelled to co-sponsor these efforts. Ed thinks Jo h nson could 
be disuaded from doing this if he could have a face to face meeting with Bowles. 

(
Also, he said if we wanted to quietly float something with the governor that he could have 
Stenholm call him directly. 



THE WHITE HOUSE 

WASH INGTON 

April 25, 1997 

MEMORANDUM FOR ERSKINE BOWLES 

FROM: 

SUBJECT: 

BRUCE REED 
ELENA KAGAN 

TEXAS PRIVATIZATION 

This memo outlines four possible responses to Texas's request to privatize medicaid and 
food stamp operations. The fust was previously recommended to the President. The rest cut 
back, in three different ways, on the extent of privatization allowed under that recommendation. 

1. Prior recommendation. Under this approach, Texas could privatize data processing, 
outreach activities, and the key intake activities of collecting documents and interviewing 
applicants. All evaluation of information and determinations of eligibility would remain in the 
hands of state employees. 

2. Cut back on privatizable functions. Under this approach, Texas could privatize data 
processing and outreach activities, but not the intake activities of collecting documents or 
interviewing applicants. This approach does not go much beyond current law -- for example, 
most data processing is already privatizable -- and does not give Texas much of what it asked for. 

A variation of this position is to allow Texas to privatize all intake activities other than 
the interview (most notably, document collection). This distinction, though highly artificial, may 
give the State something vaguely useful. HHS, however, is still looking into whether it is legal. 

3. Insist on a county-based demonstration project. This approach, based on 
Wisconsin's pending request, would allow privatization of the functions specified in our old 
recommendation, but only in specified counties of the State. The approach probably will not 
work in Texas, given its lack of experience with or interest in county-based welfare systems. 

4. Draw the line at Texas. Under this approach, HHS and USDA would allow Texas to 
privatize to the extent specified in our prior recommendation, but would refuse to grant any other 
requests for statewide privatization until persuaded that the Texas experiment was working. The 
agencies could retain the ability to grant state requests for county-based demonstration projects, 
as described in Option 3 above. This option probably would give Texas enough to keep it from 
squawking, but would provoke fights with other states that want what Texas has gotten. 

HHS and DPC both believe that option 4 is the best of the new options. We have not yet 
heard from USDA. 
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Tell:as Integrated Enrollment Services (TIES) Project 

ISSUE: To what extent should Texas be permitted to transfer the responsibility for eligibility 
determinations for Federal public assistance programs to the private sector. 

OPTION 1: Require Taxas to perform ali eligibility functions. including intake. interviews. 
processing. evaluation. and making end certifying the actual determination, except where 
Congress has specifics" identified exee tions in the Medicaid statute that ermit nonoState 
emp oyees 0 a Involved in the eligibility process. 

STATUTE AND REGULATIONS: Under Medicaid law, States are required to establish or 
designate a single State agency to administer their Medicaid program and determine 
Medicaid eligibility. Moreover. the Medicaid statute requires that the State agency 
responsible for Medicaid not delegate authority to "exercise administrative discretion in the 
administration or supervision of the plan" to non..government entities. The regulations 
implementing that part of the statute also require that other agencies which perform services 
for the State agency "must not have the authority to ... substitute their judgment for that of 
the Medicaid agency with respect to the application of policies, rules. and regulations issued 
by the Medicaid agency," 

Indeed. the presumption that all stages of the eligibility determination process must ordinarily 
be performed by governmental employees was implicitly endorsed by Congress in 1990. 
This provision requires that States provida for "receipt and initial processing" of Medicaid 
applications at certain locations other than State public assistance cfflces ("outstation' 
localions). The legislative history indicates that Congress believed that this provision 
created a specific exception to the general rule that eligibility functions were State functions, 
and provided specific guidance on the circumstances and extent under which non-State 
employees could be involved in the eligibility process, The legislative history of the Medicaid 
statute demonstrates a clear recognition that such functions must generally be performed by 
government employees_ This distinction applies to Medicaid only and should not be 
interpreted to apply to other programs. 

OUTSTATIONING UNDER MEDICAID: States are required to perform outstationlng 
functions In disproportionate share hospital and federally qualified health centers. Under J 
Medicaid regulations, States are permitted to perform outstationing functions in other. non-
specified locations where pregnant women and children receive services; for example . 
school-linked service centers and family support centers_ Outstation iocations do not include 
State or county public assistance offices, States may staff outstation locations with State 
~mployees or non-State employees (e.9-. contractors or volunteers), or a combination of 
loth. Because outstationing can involve the use of non-State employees to perfoim certain 
!ligibility-related functions. Medicaid regulations specify which functions can be performed 
,y non-State employees and which must be performed by State workers_ Non-State 
'mployees S!!l take applications, assist applicants in completing applicatiens;provide 
~formation and referrals, obtaIn required documentation, and Information gafhering 
,terviews. Non-State employees are speclfical/y precluded from: (1) conducting evaluatiVe 
lterviews or evaluating the information in the application and supporting documentation; 
nd (2) making a determination of eligibility. Actual evaluations and determinations can be 
lade at the outstation location or at a state Medicaid agency office, but they m!:I§! be made 

-_._- - --- ------ ------------------------.-
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by a State employee authorized to make eligibility determinations for the State Medicaid 
agency. 

IaJ 003 

Impact on Texas: Reguiring the interview to be conducted by public employees except in 
the case Of olltstationed Medicaid workers will presumably diminish the ability of private 
contractors to achieve costs savings through outsourcing. However, this option does 
preserve the contractor's ability to implement an integrated corporate system for eligibility 
decisions and to explore aggressively the existing outstationing authority. 

OPTION 2: Permit Texas to conduct a demonstration in a SUb-state area of several counties 
that would test whether the rivetization of certain eligibili! functions is effective. As a 
ma tar of policy. we recommen permitting privatization of only those functions that 
outstationed Medicaid eligibility workers are currently permitted \0 perform (see above). 

STATUTE AND REGULATION: Section 11 1S of the Social Security Act grants the Secretary 
broad discretion to waive prOvisions of Title 19 in support of a demonstration project 
consistent with the purposes of SSA Utili:!ing this authority. the Department could waiva the 
Single State Agency and maiit personnel requirements of Title 19 to the extent necessary to 
permit the demonstration to proceed. 

IMPACT ON TEXAS: While this option would permit increasad privatiZation in some counties 
and the resultant potential cost savings, the State is likely to be concerned about the burden 
of operating two eligibility determination systems in the State. 

- ----- -------------------------------
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From: Kenneth S. Apfel on 04/09/97 05:05:59 PM 

Record Type: Record 

To: Cynthia A. Rice/OPD/EOP 

cc: Bruce N. Reed/OPD/EOP. Elena Kagan/OPD/EOP. Diana Fortuna/OPD/EOP. Anne H. Lewis/OPD/EOP 
Subject: Re: Sect. Glickman and Privatization 1m 

I'd like to see some language limiting scope as much as possible. Sending signals that this is the 
50 state model would really raise a ruckus; but indicating that the idea will only be approved for 
single state might be a stretch 



tJ Cynthia A. Rice 04/07/97 12:00:22 PM 

Record Type: Record 

To: Kenneth S. Apfel/OMB/EOP, Anne H. Lewis/OPO/EOP 

cc: Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP 
Subject: Draft HHS letter to Texas 

If the decision is made to draw the "Medicaid line" HHS wants to send its letter to Texas ASAP. 
Thus, they've me to circulate a copy to you all in case you have any objections. I will red dot a 
copy to each of you now. 



tJ Cynthia A. Rice 04/09/97 03:36:19 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Sect. Glickman and Privatization 

If we get a decision drawing the "Medicaid line" 

Secretary Glickman would like to put in the Dept. of Ag's letter to the state of Texas that this will 
be a one-time experiment -- just because the Dept. of Ag. will grant an administrative waiver to the 
state of Texas does not mean it will do so for other states. He vvould have prefered such language 
in the memo to the President but knows it was taken out at HHS' request. 

Message Sent To: 

Bruce N. Reed/OPO/EOP 
Elena Kagan/OPO/EOP 
Diana Fortuna/OPO/EOP 
Anne H. Lewis/OPO/EOP 
Kenneth S. Apfel/OMB/EOP 
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March 20, 1997 

Thank you for arranging the opportunity for us to present our views on the 
privatization of the Medicaid and Food Stamp programs. It should be clear from our 
discussion that we think the federal government would be ill-advised to permit the 
deputation of private companies to administer these public welfare programs for at least 
the following reasons: 

The Food Stamp Act and Medicaid Place Broad Restrictions on Delegat:ion of 
Administrative Functions to Non-Public Employees. and a Waiver of These 
Protections Would be Yulnerable in a Legal Challenge, 

Discretionary decisionmaking in these two programs is to be performed by public 
officials and employees. For example, the statutory language governing certification of 
eligibility for food stamps is clear that eligibility detenninations must be made by public 
employees. Specifically, the Food Stamp Act states that "the State agency personnel 
utilized in undertaking ... certification shall be employed in accordance with the current 
standards for a Merit System of Personnel Administration ... " 7 U.S.C. § 2020(e)(6). 
The Department of Agriculture's regulations reinforce the fundamental principle that 
public employees must conduct certification interviews and certify households for food 
stamps: 
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State agency employees [employed in accordance with a merit system of 
personnel administration] shall perform the [eligibility] interviews required 
in § 473.2. Volunteers and other non-State agency employees shall not 
conduct certification interviews or certify food stamp applicants. 

7 C.F.R. § 272.4(a)(2) (emphasis added). 

Similarly, Medicaid requires that States establish or designate a single State 
agency for administering their Medicaid plans, and provides that "the determination of 
eligibility for medical assistance under the plan shall be made by the State or local agency 
administering the State plan" -- that is, by public employees. 42 U.S.C. § 1396a(a)(5). 
The accompanying regulations echo this point, directing that the State agency "must not 
delegate, to other than its own officials, authority to (i) [e ]xercise administrative 
discretion in the administration or supervision of the plan, or (ii) [i]ssue policies, rules, 
and regulations on program matters." 42 C.F.R. § 431.1 OCe).1 

The foregoing statutory and regulatory provisions plainly demonstrate Congress' 
and the Executive Branch's clear expectation that administrative functions in the Food 
Stamps and Medicaid programs are to be handled by public employees -- an expectation 
which we believe is firmly grounded in compelling policy arguments, set forth below, in 
favor of public administration of public benefits programs. The Administration should 
not act in a manner contrary to legislative intent in evaluating proposals implicating these 
provisions. 

Waiver authority under these programs is limited, and privatization of 
discretionary administrative functions will in most instances exceed that authority. 
Both the Food Stamps and Medicaid programs authorize waiver of certain requirements 
under certain limited circumstances.2 The scope of administrative waiver authority is 

I It is worth noting, as we discuss in greater detail below, that one area where HHS has 
permitted privatization -- i..l:,., outstationing of intake functions at hospitals -- remains 
overwhelmingly public. 

2 It is our understanding that no waiver request has been submitted in connection with the 
proposed privatization of numerous programs by the State of Texas. Given the clear statutory 
language mandating eligibility detenninations by public employees in the Food Stamps and 
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constrained by important elements of these prograITIs. Only limited changes in the 
provision of services are permitted, subject to individual assessment and approval of a 
particular state's waiver request. 

The Secretary of USDA may waive requirements of the food stamp program only 
for pilot projects of a limited duration and only "to the extent necessary for the project to 
be conducted." 7 U.S.C. § 2026(b)(l)(A), as amended by P. L. 104-193, § 850. 
"[I]mprov[ing] program administration" and "allow[ing] greater conformity with the rules 
of other programs" are among the permissible purposes of a waiver arguably relevant to 
the issue at hand, id.., but any such initiative "must be consistent with the food stamp 
program goal of providing food assistance to raise levels of nutrition among low-income 
individuals." House Rep. 104-725, accompanying H.R. 3734, at 479. Thus, in order to 
justify a waiver of the public eligibility determination requirement, the Secretary would 
need to demonstrate (I) that the waiver was necessary for the project in question; (2) that 
the project furthered a permissible purpose, ~, that is, that the project would actually 
improve program administration; (3) that the project furthers the goal of providing food 
assistance to low-income individuals; and (4) that the project is of a limited duration. For 
the reasons set forth below, we believe a studied review of an actual request to privatize 
eligibility determinations will reveal that contrary to improving program administration, 
priVatization will in reality have a detrimental effect on program administration as well as 
on benefit recipients. Consequently, we believe approval of a waiver request seeking to 
privatize eligibility determinations will be vulnerable in any subsequent judicial review. 

Similarly, while the Secretary ofHHS is permitted to waive requirements of the 
Medicaid statute for an "experimental, pilot, or demonstration project" which is "likely to 
assist in promoting [statutory objectives]", 42 U .S.C. § 1315(a), that authority is not 
without its limits. Rather, "§ 1315(a) plainly obligates the Secretary to evaluate the 
merits of a proposed state project, including its scope and its potential impact on [benefit] 
recipients." Beno v. Shalala, 30 F.3d 1057, 1068 (9th Cir. 1994). In other words, "[o]n 
its face, the statute allows waivers illllx (I) for experimental, demonstration or pilot 

Medicaid programs, it is manifest that no privatization is permissible in those programs unless 
the federal government approves a State waiver request following notice, comment, and agency 
evaluation of any such request. In any case, we do not believe a waiver permitting privatization 
of eligibility determinations would be permissible under the standards set forth in the statutes, as 
described in more detail above. 
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projects, which (2) in the judgment of the Secretary are likely to assist in promoting the 
objectives of the Social Security Act and only (3) for the extent and period she finds 
necessary." .lih at 1069 (emphasis added). As with waivers under the Food Stamp 
program, we believe careful scrutiny of a proposal to privatize eligibility determinations 
in the Medicaid program will reveal that such an approach contravenes the purposes and 
objectives of the Social Security Act, compromises a strong policy in favor of public 
administration, and negatively impacts Medicaid recipients. Consequently, we believe 
such a waiver would be vulnerable under judicial review. 

TANF did not alter these fundamental principles. When the Congress passed, 
and the President signed, the most sweeping repeal of an entitlement program since the 
Social Security Act was passed, Congress stopped short of expanding private 
administration and eligibility determinations in the Food Stamp and Medicaid programs 
even as they were allowing private actors to playa greater role in former AFDC 
functions. For all the changes in administrative procedures which the new law allowed, it 
made precious few changes in Food Stamp and Medicaid administration. In fact, while 
one version of the 1995 welfare bills struck the merit-based requirement for food stamps, 
it was restored in the conference committee. Given this legislative history, it would be 
particularly distressing if the Administration now chose to move in a policy direction 
which Congress rejected in favor of public provision of services. 

Publicly-Funded Benefit Programs Deserve Public Accountability 

Federal benefit programs funded by taxpayer dollars, and especially programs of 
the magnitUde of Food Stamps and Medicaid, deserve full public accountability, which 
we believe is best provided through public administration by public employees. Private 1 
contractual arrangements cannot sufficiently assure the requisite level of public 
accountability. Moreover, privatization of public benefit eligibility determinations raises 
numerous other problems, described in greater detail below. For these reasons, as State 
waiver requests are received, we believe the Administration would be well advised to 
disapprove requests for private administration and eligibility determinations. 

Privatization of Public Benefit Programs Faces an Array of Problems 

Discretionary control over access to public programs. As we illustrated in our 
discussion, the intake processes around Medicaid and Food Stamps are replete with 
instances where personnel are making judgements about the validity of information and 
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the weight of various factors. Under private detenninations, this discretion is exercised 
under the direct influence of financial incentives which may work counter to public goals. 

During our discussion, the issue of private control over distribution of public 
benefits in the Pell Grant and Guaranteed Student Loan programs was raised. However, 
these programs, and the types of private activities conducted under them, are in no way 
comparable to Food Stamps and Medicaid. First, it is important to point out that 
Congress expressly contemplated significant activity by private actors in these programs, 
contrary to the Food Stamp and Medicaid programs. Furthermore, the Pell Grant and 
Guaranteed Student Loan programs are extremely small compared to the billions of 
dollars spent under Food Stamps and Medicaid. Unlike student loans, food and medicine 
are fundamentally more important to survival than are other categories of benefits. The 
types of clients and the nature of the decision being made are more complex. What is 
more, the incentives under Pell Grants and Guaranteed Student Loans would encourage 
oversupply of loans, not restrictions on benefits as would be the case for food stamp or 
Medicaid eligibility under private detenninations. It is worth noting that just two days 
ago Pell Grants were the subject ofa Wall Street Journal article highlighting fraud 
problems involving overpayment by colleges. 

Unlike student aid, the private entities which would be asked to determine Food 
Stamp and Medicaid eligibility have no particular expertise in these programs and are 
being asked to enter a policy area undergoing dramatic change. Finally, the food stamp 
program includes specific, detailed provisions governing the behavior of eligibility 
workers (~, face-to-face interviews, etc.) and even the facilities in which interviews can 
occur (in order to preserve privacy). This detail suggests that the framers of the 
legislation understood that the benefits and infonnation they were dealing with are 
uniquely sensitive and must be protected through merit-based personnel. Taken together, 
the combination of discretion, financial incentives, lack of expertise, and vitally important 
benefits argues strongly against private eligibility determination in these programs. 

Eligibility determination related to appeals process. It is important to 
remember that the lead staff person on eligibility is also responsible for informing clients 
of their appeal rights. We believe that allowing private contractors to stand between 
clients and the right to appeal will raise serious issues around due process. We fear that 
private contractors are both more likely to deny clients due to financial incentives and less 
likely to be forthcoming about appeal rights than are public servants. 



" 
Mr. Bruce Reed 
March 20, 1997 
Page 6 

Private internal accounting process can disadvantage clients. Particularly in 
social service areas, measurement issues influence outcomes. For example, President 
Nixon used administrative authority instead of' legislation to reduce welfare payments by 
changing "quality control" measures to look only at overpayments. Even if states make 
no legislative changes, private firms have every reason to monitor themselves only in 
ways that reduce payments. Sometimes this will match public goals and sometimes it 
will not. These issues are extremely difficult to specify in advance through contract 
arrangements, given the control over internal accounting which private firms will always 
enJoy. 

Contractual boundaries are not as protective as direct public accountability. 
Privatization advocates will argue, in the abstract, that private contracts can capture all 
contingencies. We don't believe this. It is simply untenable that a written agreement 
with private firms can adequately'safeguard against all contingencies. The essence of 
public, merit-based service provision is the emphasis on public accountability, procedural 
guidelines, and extensive written records. Complete protection of public trust through 
contract language is unrealistic. Public provision of services acknowledges that all 
contingencies cannot be predicted, replacing the rigidity of contracts with direct 
democratic accountability. Privatization places supervisors and auditors outside the 
process of determinations, forcing them to evaluate reports without being able to assess 
the capabilities of the individuals who compiled the information or the validity of the 
documents upon which they are based. Line supervisors, on the other hand, are in direct 
contact with the individuals responsible for eligibility determination. The accountability 
is direct, personal, and informed by practice. In private settings, ultimate accountability 
is to shareholders, not elected leaders. Taxpayers don't elect the CEO of Lockheed. It is 
the combination of discretion over vital benefits and financial incentives to limit their 
distribution that troubles us. 

Accurate accounting requires vast monitoring expense. We do not believe it is 
possible to effectively monitor contracts in a manner that is less costly than public 
provision. Cost estimates for private contracts never fully account for the cost of public 
monitoring. Moreover, private contracts run the risk of generating both public and 
private layers of management, auditing, and processing functions. If the federal action 
allows states to hand off contracts, the federal government will end up spending more on 
administrative oversight or risk political and financial problems. 
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The potential for fraud and cost over-runs appears high. Current practice 
proves that contract monitoring must be taken very seriously. As mentioned in our 
meeting, Canadian experience with the same contractors that are pursuing contracts in 
Texas raises serious questions about cost over-runs and perfonnance. The Department of 
Public Works and Government Services canceled their $44.5 million contract with 
Andersen when the company failed to meet its obligations and demanded a doubling of 
the contract cost. 

Experience in the U.S. also encourages caution. Lockheed and Martin Marietta, 
for example, have paid millions of dollars in fines related to bribery lawsuits. In 
December, Lockheed Martin paid over $5 million to settle a lawsuit involving 
overcharging. In Texas, former state officials have left public service specifically to 
pursue more lucrative private contracts. Andersen Consulting's contract for the Child 
Support Enforcement Tracking System is currently four years behind schedule and the 
contract cost has grown 600 percent. The Texas auditor's report noted that Andersen 
underestimated the complexity of the tasks and made insubstantial provisions for a 
changing environment. 

From the individual level all the way to corporate policy, public monitoring of 
private contractors would have to be extremely vigilant -- and even then there will be 
problems which involve misuse of federal dollars. Moreover, the cost-sharing 
relationships which exist in these programs open the federal government to greater 
financial and legal exposure when contracts go awry. 

Confidentiality issues. We are concerned that the full extent of confidentiality 
problems have not been ad~essed. Eligibility determiners enter social security data, 
unemployment insurance databases, and other public program benefit files. Allowing 
private individuals connected to private firms to access these databases raises a wide 
range of confidentiality issues, some of which will be unforeseeable. 

Private encroachments into Medicaid already go too far. We acknowledge 
that private firms are entering new areas related to Medicaid right now. But these 
incursions only illustrate the negative consequences. We believe the Administration has 
gone too far in allowing private actors to encroach upon the Medicaid program. For 
example, new positions called Health Benefits Manager should be public, not private. 
The honest broker role may not be "honest" if private, self-interested parties are involved. 
Mathematica's evaluation of Medicaid managed care in California (May 1996) illustrates 
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this problem. They describe the privatized enrollment process as "chaotic and 
problematic". The solution proved even worse: 

Recognizing the confusion, DHS allowed providers to assist individuals to 
enroll but this actually led to even greater problems. Doctors (and clinics) 
worked with patients to complete enrollment forms designating themselves 
as primary care provider (in whatever plan they belonged to). 
Unfortunately, however, since many clients visit more than one provider, 
many clients enrolled in several plans, selected several doctors as their 
primary care physicians, or both. 

Ultimately, DHS had to step in to untangle the problems and the study notes that "DHS 
admits it had too few staff to fully monitor the conversion." With crucial health and 
nutrition benefits on the line, we believe it is inappropriate to risk similar problems on a 
national scale. 

The Outstationing Experience. HCFA has acknowledged the constraints placed 
by the Medicaid statute on eligibility determinations. It did so in the context of 
promUlgating regulations to enforce the requirements of OBRA 1990 that states provide 
for the receipt and initial processing of applications of certain persons at locations other 
than welfare offices. Such "outstation" locations include certain hospitals and health 
clinics. In interpreting what "initial processing" means for purposes of this requirement, 
HCFA explained that "[i]fwe were to defme initial processing to include making a 
determination of eligibility, the definition would conflict with the requirement of [42 
U.S.C. § 1396a(a)(5)]. Under [that] section, the plan must be administered by a single 
State agency and determination of eligibility is restricted by this section to the Medicaid 
agency, the title IV-A agency, or SSA when administering the SSI program." Medicaid 
and Medicare Guide, para. 42,662 at 41,820. 

We question whether HCF A exceeded its authority by bifurcating initial 
processing and eligibility determinations in this way, and by permitting initial processing 
to be performed by private actors. These eligibility functions are closely related, and do 
not lend themselves to such an artificial division oflabor, as indicated by the apparent 
reluctance of states to utilize private actors at outstations. In any case, outstationing 
remains overwhelmingly public. Only a handful of states have health care provider staff 
trained to be outstationed eligibility workers. (Medicaid Source Book, CRS, 1993). Two 
of the largest programs, Los Angeles County and New York City, use public workers for 
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these functions. The State of Ohio outstationed these functions to county public health 
providers who were public employees. Similarly, in New Mexico, even though private 
workers are involved in application intake, a public welfare worker is on-site and 
involved in the process. In other words, even when given the opportunity to privatize, 
states are quite reticent, for good reasons, to permit private providers to engage in 
eligibility functions. 

As the foregoing discussion demonstrates, we believe any decision to expand 
private functions within the Medicaid and Food Stamps programs will put federal dollars, 
federal agencies, important federal programs, and recipients of federal benefits at risk. 

While our discussion last Friday did not focus on the severe impacts on the almost 
500,000 public employees whose jobs potentially are in danger, I would like to close this 
letter by noting that these are enormous issues in their own right. The public employees 
who currently administer the Food Stamps and Medicaid programs are commited public 
servants who have devoted their energies and talents to important social programs. They 
deserve our appreciation and respect. Privatization of the administration of these 
programs could well result in dedicated employees losing their jobs and job-related 
benefits, to the advantage of private corporations with an incentive to maximize profits by 
keeping wages and benefits as low as possible. However, because we believe proposals 
to privatize the administration of Food Stamps and Medicaid fail for the reasons detailed 
in this letter, we have not focused here on the extensive worker protections, standards, 
and programs that would be required in any privatization initiative. 

I would appreciate your prompt consideration of these points. 

cc: Gene Sperling 
Ken Apfel 

Sincerely, 

~H.~/t-v 
Gerald M. Shea 
Assistant to the President 



I. PURPOSE 

~t:.:~c..L 
~YIAHMCL 

l6iClAMi7'--

~~IA 7otk. h>-­
K <U.( A--p ~ "\ 

( !-Yf-bv- ) 

March 27, 1997 

MEETING WITH LABOR LEADERS 

DATE: 
LOCATION: 
BRIEFING TIME: 
EVENT TIME: 
FROM: 

March 27, 1997 
Oval Office 
12:00 pm - 12:15 pm (Oval Office) 
12:15pm-1:00pm 
Bruce Reed 

Labor leaders want you to hear first-hand their concerns regarding two welfare reform 
issues: whether states can privatize certain administrative functions of the Food Stamp 
and Medicaid programs, and whether worker protection laws -- particularly the minimum 
wage (Fair Labor Standards Act) -- apply to work programs under the new welfare law. 

II. BACKGROUND 

We have had a continuing dialogue with John Sweeney, Gerald McEntee and other union 
representatives on these issues over the last several months, including White House 
meetings on March 10th and March 14th. 

We are almost ready to issue guidance that will please the unions (and greatly displease 
the states) on the minimum wage issue. We have given the labor leaders private 
assurances on this score, but they are impatient for us to announce the policy. You 
should provide further assurances that our interpretation of the law is consistent 
with their postion and that we will issue guidance very shortly. 

We have reached a consensus recommendation on the privatization issue that will anger 
the unions, although it gives states only part of what they want. The unions have low 
expectations of how we will come out on this issue, but they care about it greatly. We 
think you should refrain from giving the union leaders any encouragement on this 
issue. 

The attached memo provides you with more detailed information on these two issues. 
We urge you to read the memo carefully before the meeting. 



III. PARTICIPANTS 

Briefing Participants: 
John Podesta 
Bruce Reed 
Elena Kagan 
Gene Sperling 

Event Participants: 
Gerald McEntee, President AFSCME 
John Sweeney, President AFL-CIO 
Morton Bahr, President CW A 
Andrew Stern, International President SEInternational U 
Gerry Shea, Assistant to the President, AFL-CIO 

John Podesta 
Bruce Reed 
Elena Kagan 
Gene Sperling 

IV. PRESS PLAN 

Closed 

V. SEQUENCE OF EVENTS 

Discussion. Gerald McEntee should be the first union representative to speak. 

VI. REMARKS 

No formal remarks required. 

VII. ATTACHMENTS 

Attached is a memo discussing the privatization and labor protection issues in more 
detail. 
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MEMOIL\N1)UM March 24, 1997 

To: 

From: 

Larry Matlack 

RaYUhald~ 
Subject: Privatization of Federal Public AI.i.tance Programs 

This follows up on my earlier comments to page I' of the interagency paper on privatization 
issues. The puzposo oftbis memo is to provide further details about the types of employee 
protections that should be provided when any function of Federal-State programs is privatized. I . 
note that these protections, however, should not be used to justHY any decision as to whether, or 
to what extent, a governmental function should be privatized. This memo also includes a brief 
discussion of the need to seek the approval of the State legislature before privatizing any Federal­
State function. 

(I ). ASluring the Ouality of Program Services ThrguZb Worker Protectiops 

Significant privatization of Federal-State programs could result in the replacement of most 
existing employees with new, inexperienced employees and a resu\tiDg failure to achieve minimum 
standards of effiCiency. The intcmded recipients of these programs deserve to have the quality of 

. program services maintained during the change. I assume that any.contract to privatize I 
governmental functions wiD include perfonnance standards intended to maintain or improve 
service quality. 

Providing worker protections can further ensure sorvi~ quality and is consistent with past 
decisions in which the Federal Government provided assistance to groups of workers to alleviate 
adverse employment effects caused by direct Federal action. These protections have ranged from r 
efforts to make workers whole to assistiug workers in making the transition to new employment. 
(See attached survey.) In some instan.ces, these worker protections were funded by the Federal 
government, while in other cases the Federal government mandated that the protections be 
provided and funded by other parties. 

The followiug guidelines are intended to miDimize the replacement of experienced staff with 
iuexperienced staff. 

Rigbt ofFjrst Refu&al -- Existing employees performing the functions to be contracted out \ 
would have the right offirst refusal to employment under the new contract in positions for 
which they are qualified. 

I 
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Pay And Benefit Retention - In order to provide the greatest possible incentive for 
existing employees to IlXlCpt employment under the new contract and thereby assure the 

. quality of program services, they would be paid their existing pay and benefits for some 
temporary period (e.g. a minimum 0124 months). 

Provision of Adjustment Smyices -- Workers Mio do not choose contract employment 
or choose to leave such employment within a specified period (e.g. 2 years) would be 
provided assessment, counsellng, 1imding and uranging ofnoeded training services and 
job search assistance. to aetual displacement, in order to place workers either in other 
State jobs or in private sector jobs. 

I noto also that any dccision to privatize raises serious questions regarding the representational 
rights of organized employees Miose jobs arc to be contracted out. These employee 
representation questions need to be examined before any privatiDtion decisions are made. 

(2). Required Approval of the State Legjalature 

The approval of the State legislature should be sought Mien any Federal-State program is a 
candidate for privatization. It is our view that .the approval ofprivatiution plans by State 
legislatures, especially where Federal programs and services are provided by State agencies, is 
likely to lead to more orderly privatization processes which reflect a consensus within 8 State. 

Certain authorizing statutes may be interpreted to require State legislative approval. For example, 
Section 4 of the Wagner-Peyser Act provides a significant role for State legislatures by requiring 
that States can receive Employment SeMce appropriations only if their legislatures accept the 
provisions of the Act and designate or authorize the creation of a State agency to operate the 
program. Because privatizing or contracting out would constitute a transformation of the existing 
State agency, we have determined that Section 4 of Wagner-Peyser requires that such 
privatization plans must be approved by the State legislature. 

I hope these comments are reflected in the next version of the paper and look forward to 
discussing them with you at your earliest convenience. 

2 
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MEMORANDUM 6) Gamer F. Coleman 
Texas House of Representatives 
DisUic{ 147 

To: 

From: 

Rt:: 

Date: 

Bruce Reed, Director of Domestic Policy Council, 
The White House 

Attention: Ka~hY M y 

Gamet Colem 
Tt:xas State Re sentativc, District 147 Houston 

TIES 

March 25, 1997 

VIA F ACSIMTT.F. 

enclosed please find the infoflllation we discussed. The Austin American 
Statesman IlIticle clearly reflects the concerns t.he !':tate iegislalw'c has 
regarding the Tt:xas Integrated Enrollment System (TIES). The Workforce 
Development Oversight Comminee Report shows lhe problems with thc 
agency's creation. I have also included an explanation of the altern:l1:ive 
Department of Human Services (DRS) streamlining initiative and the State 
Auditor's summary ofthe Protective and Regulatory Servict:s (PRS) 
automation. Tfyou have any other questions or need further explanation of 
these documents, please do not hesitate to conlaclme at my office at (512) 
463-0524 or you may page me at (713) ~91-7979. 

TIlankyou. 

Member: 
House Appropriations Committee 
House Committee on Public Health 
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DRS STREAMLINING INITIATIVE 

The OIlS initiative is d~£igllcu lu slreimlline public assistance programs in an effort 10 c.ut 
costs, reduce fraud, increase cffi~ic:Ilcy and strongly encoUIa2e . .work while prnvic!1ne 
temponuy II:!sistan~e if needed. LilIkin~ appropriate State agencies (such as DHS, TWI:, 
AG-Child Support EnfoKClllent, TDH, ele.) will aOO lo-ave time and eliminate duplication 
by Q.}lowing people seeking aid to be simulta...euu:;!y scrccno:d for services offered by 
different agencics. The OIlS initiative will: 

• ImPl'OYe client Sitli~[action and access to services through a single pmce;s wiTh 
multiple access poiub. A virtual une-stop concept will provide a state-of-the-art 
integrated system thal u.ses 1\ single application process that can be accessed from thp. 
client's home, oue slo~ ""-Iuers,local faith-based and charitable groups, local 
providers, hospitals, musing howes lind oilier locations via telephone, computer 
terminal or face-to-face eucow.ler. Nill.illllnU weekend availability will better meet 
the needs of the working 1Al1l1munity. TIle ~l'u(;Css will emphasize and reward work 
and pcr30nal responsibility. 

• Maximize: effidency Ihrough a srreamJined reengineered process that eliminate~ 
duplicate data collectiun, rcduc~s fraud. reduces time per case, allows flexibility to 
meet loca! ~ommunity llCCd,; "IIU [ur iucal uptions related to wage supplementation, 
child care and other benefits as a substilUlc fur cash assistance. and optimizes 
employment and eligibility expe.tisc. By cowbining: the best ofOOm the public and 
private sectors, the State's investment ill sUiIT,llImlware und facilities will be 
protected while leveraging private sccto. tcdllJulogy l:IlId s~rvice expenlse. Balancing 
the experience of the public sector with thc illnovatioll u[ Lh~ priyaLe sector will build 
on the strcngth3 of both to create asystem thatreal.ly wa.ks. 

• Increase respollsi VClIess IIlIU accountability by employing a system that tracks and 
reports on the progfCiiS u[ prul:nuns. Detailed lnf'ormation on where Texas dolJan; 
arc going, who is rcceivit.g assisuwcc, lind the efficiency of the implementation and 
ongoing process will allow problel'llS tu be spuLLed 4uickly. provide information for 
public policy decisions and measure results and I'ecfunwwcc UULcumes. 

• Te1.3S willlCllf.! the nation in meeting federal welfare reform requirernent~ for a 
ceulJa! clienL rc~isLry by expanding the capability of the State's Integrated Dam Kase 
Network. TIus CIIpabilitv will give access 10 client demographic. screening and 
refemU data to all applO~tialc iljl,cllcics and legislative inquiry access to facililate 
alternative policy development sceuaJ ius. 

P. 003 
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KEY ASSUMPTIONS 

• DHS can enter into" Mntrnct with a private contractor for CallI Mail Center 
operations, development of pror.urement documents, and technical oversight without 
further competition 

• DHS will implement a comprehen.<ivp. transition placement program that will provide 
the maximum amount of asSistance po~<ihlp. in helping staff a.clversely impacted by 
agtmcy downsizing secure employment a~ quickly a$ possible -

• Slarl date of 9/1198 for application development (corlmsJ includes time for 
w111Pctitive procurement of application development ann harnWllre and education of 
the uew wnlractor to reengineered processes 

• CO£1 u[ severance package (insurance continuation, retention pay) not included in 
projeclcU ~uSl:j 

• DHS IIWninislrdtive strUcture will be substantially changed to ~upport The new 
bwim::l>'li upcniliun 

• The Cllll'eul I 0 IC~iun administrative structure will be realigned 10 a (; area 
administr ali vc slruclurc 

• Legislative autllOlily lu cao~lleases and close offices will need to be obtainec1ul' 
front 

• Current semce locations (448 pcrrnaoc:nllocations and 35 ilinerant locations) will he 
reduced to 221 permanent selvice Iucilliuus and 84 itinerant locations (Closures FY 
00 - 37, FY 01 - 46,l'Y 02 - 98) 

• All SeMcc locations wil1 be configured to cUlIlPly wilh 153 square foot requirement 
and will optimize opportunities for collocation 

• Legislativc authority to transfer funds within DHS IIppruprilluun to pay for 
applicntion devclopment, technical infrastlllctllle aud hurdwi1IC will be obtained 

• The application d",,·clopment aod hardware will bc compctiLi Yely pru~ured in a single 
offering containing both hardware aod application development. nle ilwardc::d vendor 
will be p3id in inst.3.llments tied to elicnt U3agc, 

2 
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Work in Progress 

a report by the 
WORKFORCE DEVELOPMENT 

LEGISLATIVE OVERSIGHT COMMITTEE 

to 
THE GOVERNOR, 

THE LIF.UTENANT GOVERNOR AND 
THE SPEAKER OF THF. HOUSE OF RE;PRESENTA TlVES 

OF THE STATE OF TF.XAS 

December 31.1996 

SENATOR RODNEY G. ELLIS, CHAIR 
REPRESENTATIVE RENE O. OLIVEIRA, VICE-CHAIR 

SENATOR ROYCE WEST 
REPRESENTATIVE KIM BRIMER 

REx McKINNEY 

p, 005 
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WORKFORCE DEVELOPMENT LEGISLATIVE OVERSIGHT COMMITTEE 

S~NATOR RODNEY EllIS 

VICE CHAIRMAH 

December 31, 1996 

Thc IIonorable George W_ Dwh 
The Honorable Bob Bullock 
The Honorable Pete Laney 

Gentlemen: 

SENATOR ROTeE WEST 
ACPRCS[NT'AmiE I<IM BRIMER 
MATTHEW OOWD 
ROC MCOCINNEY 

1 

The Workforce Development Legislative Ovrnjght Committee is pleased to present its 
report pursuant to ebarges in House Bi1l1863, SECTION 11.02(b). 

Respectfully submined. 

~. 

Senator Rodney G_ Ellis 
Chair 

(Sen. West was not 
present to sign this page, but 
has approverl the fllll report) 
Senator Royce West 
Member 

Representative Rene 0_ Oliveira 
Vicc-Chair 

(Rep. Brimer submined the 
leneT in Section M 
Representative Kim Brimer 
Member 

(Mr. MeKinney was not 
prescnt to sign this page, but 
hll!l aPJITOved the full report) 
Rex McKinney 
Member 

p.O. Box 12128. c,..,n-OL SunOM • AuJrft .... 1""ftdI '711'71t~:I!I~" 
Pwo ... : 512/418.3·8220 • F'_: SI::tl4a3·0=.o7 • I~.tt: tto ... cu---o_ac:@slC_n:.aT .. TE,ni.US 
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Exec~tive 
,Summary" 
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WHY REFORM? THE FORCES FOR CHANGE 

Three distinct forces converged 10 hring ahout Texas' workforce reforms. The hodgepodge 
of federaVstate programs cobbled since the 1960~ could not withstand the combined 
pressures of globaleompetition, widespread dissatisfaction Withjnh nining and employment 
programs, and the shift to 0 new federalism. 

Advances in infunIllilion technology and conununieations tluust Texas and Texans--and 
their counterparts nationwide--into a global economy, where businesses and workers are as 
likely 10 find their competitors across continents as across town. 

As policy makers and the genernl puhlic realized that technology !Jad changed the DalUl'e of 
work fundamentally and forever and that joh.~ which pay a living wage lequire more 
education and greater skills than in the past, there grew hoth a sense of dlssatisfactiun with 
public education and:l perception that public job training and employment programs were 
uot doing their jobs. 

LEGISLATIVE )<'RAMEWORK FOR REFORM 

The convergeDce of these three fOrces provided the Imperus for systemic federal and statc 
refonn of workforce development efforts. 

Federal proposals generally consolidated the categorical job training and employment 
progrdms. block granted funding to the states and provided relief from the more onerou.~ 
federal workforce laws. lules and regulations. Federal reform efforts, unfortunately, stalled 
in the la.~t Congress. 

Workforce reform in Texas began with the passage uf Senate Bill 642, the Workforce and 
Economic Competitiveness Act of 1993. And continued during the Ilext legislative session 
with amendments to House Bill 1863, the welfare reform measure which bec-cWlc law in June 
1995. 

Te:r;8S' refunns were predicated on similar reforms at the federal level, but the failure of 
federal reforms should nul be allowed to sink Texas' fledgling workforce system. 

Forging a Statewide Workforce Development System 
Together S.D. 642 and H.B. 1863 forge an integrated statewide worlcforce development 
system out of the myriad job training programs which previously operated independently of 
one another, withuUl au ovcrarching mission and without COllUDon pwpose. 

a report by the Worldbrce DevelopmCIII Legislative Oversigb! Cornminee 3 
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A better system is, however, simply a better means to Texas' larger goal: m-,I '<\. 

state where employers create high-skill, high-wage jobs, where residents have":? ,It;f,f 
and training to fill them, and where everyone (lnjoys a high standard of IiVi\l. " -, -t. 
Decisions about implementing the new system should therefore be made in this context. State 
officials and local boards would serve Texas employers and residents well if they first asked, 
Does the proposed change contribute to making Texas employers more competitive or to 
preparing T e:uzs workers for high-skill, high-wage jabs? 

THE GOAL OF TEXAS' NEW SYSTEM 

p, 00 I 

S.B. 642 and H.B. 1863 delineate roles and responsibilities, set limits, define governance and 
management structures, and parcel out the funds to build an integrated workforce system that . 
will better serve employers and residents, A better system is, however, simply a better means 
to Texas' larger goal: making Texas businesses and residents more productive and therefore 
more competitive in the global economy. 

In other words, the goal is to make Texas a state where employers create high-skill, high­
wage jobs, where residents have the knowledge and training to fill them. and where everyone 
enjoys a high standard of living. S.B. 642 and H.B. 1863 create a system which supports 
getting there. but the system itself should not become the end of the state's workforce 
initiative. 

Dancing Toward the Vision 
Though structured and legalistic in setting the parameters of Texas' reformed system, S.B. 
642 and H.B. 1863 also choreograph the broad outlines ofa new statellocal workforce dance, 
one that keeps the economy humming and makes room for all Texans to share in the 
prosperity. 

Though unwritten, this choreography transcends the rules and regulations. It lays out a vision 
of sweeping movement, of partners moving in step to the same rhythm, ofa dance which: 
• Eliminates artificial boundaries between programs and streamlines administrative costs. 

• Opens access to everyone. 

• Offers services that make a difference in people's lives. 

• Connects training and employment to real. well-paying jobs. 

• Provides employers an adequate supply of qualified workers. 
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• Makes workers lifelong learners who earn Jiving wages and whose education and skiIls 
keep pace with technology. 

Moving with Principle 
This dance moves in accordance with several underlying principles, principles state officials 
and local boards should folIow as they design and implement Texas' integrated workforce 
delivery system. In order that it better Serve employer and resident needs. the new system 
should: 
• Offer universal access, opening access and information to all employers and residents. 

not just the unemployed or economically disadvantaged. 

• Be customer oriented, operating with a "services ftrst" philosophy that puts decisions 
about services and quality in the hands of customers. 

• Be demand driven, recognizing that high-performance employers create and control the 
jobs of the future. 

• Maintain a higb-skill, bigb-wage focus, targeting special services to employers who 
invest in workers and reward them well. 

• Take a systems approach to service delivery, asking about every activity and decision, 
What does it contribute to meeting employer and resident needs? 

• Customizes services to customer needs, assessing those needs objectively and addressing 
them creatively. 

• Is outcomes based and accountable. focusing on performance and results. 

ROLES & RESPONSIBILITIES IN THE NEW SYSTEM 

By statute, tbe roles and responsibilities for implementing Texas' integrated workforce 
system are divided among state and· local governments. Over time, the state's new system 
will give local areas unprecedented freedom and responsibility to operate their workforce 
programs. but the front-endjob ofsetting up the statewide integrated workforce system feIl 
largely to the Texas Workforce Commission. 

As if this alone were not challenge enough, the commission was given responsibility for 
building itself as a new state agency at the same time-while also continuing to deliver 
services without interruption. The commission faced a monumental task even before it had 
leadership or staff. 

P. 001 
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Workforce Development in Texas Makes an About-Face 
It is the integration of programs into a single system that poses the greatest challenge to the 
Texas Workforce Commission. The parad.igm under which services are provided to 
customers must make a radical shift. Employment and training programs for too long tried 
to sell what they had available. Adopting a customer-oriented approach--imposing the same 
market forces on Texas' workforce development system that the system's customers face 
every day--represents an about-face. 

STATUS OF IMPLEMENTATION To DATE 

Changes of the magnitude envisioned for Texas' workforce system will take years. While 
much remains to do, much has been accomplished in the 18 months since H.B. 1863 passed 
in lune 1995. 

The state has made significant progress toward fulfilling its responsibilities. 
+ The governor designated 28 local workforce development areas and appointed workforce 

commissioners as well as members of the Texas Skill Standards Board. 

+ The Texas Council on Workforce aDd Economic Competitiveness drafted and the 
governor approved a strategic plan with statewide goals, objectives and core performance 
measures. 

+ The' Texas Workforce Commission is up and running as a new state agency. 
Commissioners have been appointed and key management positions filled. The 
commission has transferred 28 programs from 10 different agencies, made progress 
toward an integrated management structure organized along functional lines and begun 
developing the necessary management contrOl systems to ensure accountability and 
performance. 

Local areas have also made significant progress in the process that begins with their forming 
local workforce development boards and culminates in their receiving formula alIocations 
of funds. 

As of December 20, all but four of the 28 workforce areas had submitted applications for 
board certification. Twenty-two boards had received certification by the governor. In 
addition, two areas bad submitted strategic and operational plans, and another had submitted 
a strategic plan. 
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START-UP PROBLEMS 

Not surprisingly, most of the prohlem~ cited in this report reflect the challenge of 
simultaneously establishing a new state agency and a new state/local service delivery ~ystem. 

Getting a Slow Start 
The state was slow to get moving on forming the Texas Workforce Commission---appoindng 
corrunissioners, hiring the executive director and filling key managemenr staff 
positionr-·nnd recent stafftumover may also slow progress. 

Giving Conflicting In!itructions 
Because the Texas Workforce Commis~ion ha.~ not instituted a systematic process fUT 
developing and transmining policy directives-and other in~onnation-it has given 
conflicting instrUctions and sent mixed signals to its own staff and other~. 

Offering Minimal Help, Limited Guidance 
The commission offered local areas minimlll heIr and limited guidance in the funn31iun uf 
local boards. 

Limiting Local FlexibiUly 
A policy determination by the U. S. Deparnnent of Labor has pnl\le:nled the formula 
Illloeation of Employment Services dolla~ to local workforce boards. Not bluck gnlllli.llg 
these funds to local boards win limit their flexibility 10 de~ign and operate service deli\lery 
5ystemsoffering universal access. To date the Texas Workforce Commission bas been 
UD5uccessfui in obtaining approval to fonnula allocate Employment Services mnnie~. but 
negolialiuI~ continue:. 

LONGER-TERM IMPLEMENTATION CONCERNS 

Leaders at the state and local levels and in the business and labor communities rc:purt several 
concerns about longer-term implementation issues wbich may obstruct future progress. 

At the State & Local' .evels 

CATEGORICAL t'mNIaNc CONTINUES CATEGORICAL PROr.RAMMlNG 
Each revision of the Texas Workforce Conunission's organizational chan shows the 
fWlctional integration of services has progressed, but conflicting cultures are evident IImnng 
srafftr.lIlsferred from different categorical progt11lllS. Not eVident, however, is any indication 
the commission is taking steps to help staff escape their Clltegorieal boxes and take a broader 
view. Categorical thinking I.:outinues categorical programming, jeopardizing the 
commissinn'~ chances ofbuildllli an intllgnlled statc-w-ide system . 

• repm by the Wortdorce Development Legisladve Ovcnigbl Couuniacc-7 
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FEDERAL FUNDINC Saos CO)fPUl:ATF. REFORMS 
Texas can implement an integraTed workforce services delivery system without federal 
workforce reforms, but tbejob will be harder.·As long 11$ fedeml funds targct specifj,; groups 
and limit allowable services, Texas is denied the freedom to set its own workforce fUnliing 
priorities and design creative, appropriate solutions to employeI'$' and resilicrolS' workforce 
problems. 

PERFORMANCE PREsSURES ENCOVRAGE CREAMING 

The tendency in SYSlems held accountahle fnr producing results is to serve tbose who need 
the leasl help, to "cream" the !lest candidates otrthe top. How does a workforce system that 
promises lmiversal acc,ess to tesidents and higb-quality workers to employers avoid this and 
reserve resources for those with multiple barriers to employment? 

WELFARE REFORM THR£ATEl'IS WORKFORCE REFORM 
Wdflile refurm mp~ the i~~ue uf creamini over and raises the specter of welfare reciJlient~' 
crowding out everyone else who needs help from Texa~' wnrlcfnrc:e system. 

AUDITOR TACS INADEQUATE MANACEMENT COSTROL SYSTEMS 
I\. state auditor's report raised questions about the Tcxas Workforce Conunission's progress 
in developing important management control systems to reduce tbe financial risk of 
allocating funds to local workforce boards, as~erlain the effectiveness uf state and local 
operations and ensure the accountability of local programs. 

OTHERS FLAC TOP-UOWN MANAGEMENT iNFORMATION DESICN 
State officials and local workforce board staff have also noted that the Texas Workforce 
Commission has not sought input from end users in designing the management information 
systems they will have to use. Instead of working bottom up, the commission is working top 
down. 

MINURIH' PAKTICIPATJUN LAGS 
Several state legislators have concerns about lagging minority participation in tbe new 
workforce system. They want top management staffa! tbe Texas Workforce Commission 10 

belter reflect the diversity of the state, and they also want assurances of minority participation 
in providing workforce services at the slate and local level. 

8 - Wor\( In Proeress 
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of the privati been!alntecl til' nvelilloni thOll W.w.. on W .... oat­
NClOr II tlelnl .o.n Shellty, Uw lowMlor', for· IIIIUCIClc &aIel he doesn'l fhlnk 
mUM , mn chla( le,lIlallve Ildl who Texas shcllld move alleacl with the 

"Even It Wt . IIIIded tlte \alii throllih Ih& Lqi.. experllllUlt w:W tilt federallD­
Ie throu,h lOIfth Drlvatlzatlon," . \aNre, 11 nolV lobbylnr tlJr pro- yel'Nllll\t appro_ It 
said Mike :.!cl(Jnney, tho ltal,', apeaive bidder Locklllld ManIIl "'l1Iete 11 too mIlCh 81 SIIIt. a\ 
health 1114 11_ .. rv~ com· 1M$. 'this to lit pmbl\nl on II," Bullock 
mlNloner, "It', nollOlna 10 be al • Other ,"utotr.atlon prolCCI. by salel. "rve I ... d a letter (!rom the 
1111 I,vel tVI",bod)I thIJIIu or.. ArthIU Ander.," Ce., another fed."" ..,vtrnmet) I/I&t "''U wnt 
hllh II I've !.en lee! to bellev. pl'Ol\lllCdw bidder on the Wt\I'arQ In h~re, IlId It ClIC enoil&h QUts· 
InIm whll rYI IDa In the m.ua." ~ have been coetly and an lion III my mind \hat now Is thf 

MdWll:tYII In clIaqe at writ· ~ld!ecNle. OneoflhoM Is A l!mllO.to", 10Qk IIId Ilsllnbe1ol'1 
Ina tilt p",posallhlt would.be clll!HlIPport coll"'t1~n I)'S!I:In In we jllmp Inlo~II,' 
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at f\llfl dictate hOIli ....... ahouhl other 'I~m :n the D.pa:tmenl projectllld toumllCllprlvatesooo-
distribute .... 1aI ~I ....... ""., •. ~~llye aIld Rell1!alory lor InVolylJll8ftl .. posllbl •. TIle 
teno need. fed.ra1 approyal or· "f ~ IhILqlllatun n~ 10 govlmor:asl _11 CaU.ttI OeMI 
th-:Jll'OJect WOI'I bids CIIII be I't' takeba;kthlflMu.andhG\'oltro- ShaIaIa. U.s. Health and Kilman 
II\I~ eel, aolvecl on. way or another b!fo", Servtcwe SlCnI\&rY, 10 explain the 
bIlT .... · 'XI' ..&-....... we Iaa", In June:' JWlIIl said. project" Imponlllc. 1111 uk for 
... - - 'lbe I", law IIIncted tile C4W1' approval or dlllpprovll or lIIe 

Th. lack of f"rtl appn>val Ia cll on CompetlUvt CoVelT.menl, prolOGl, • 
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worklna qalNllt HOll .. Speaku Ptr. LIMY. 10 h&ve an IIIswer In w.. weeki. 

I Soli'll IaWNlcatl belll!ve the 1!\Id)' "hither ~'\esl'lte eol~dsavQ SlOSh sal4 It' the fl4enl IlMm' 
[.el1statun! newr e!\daned 111m. the $5&3 millIon a year III.t it man!l!oes not appro",'Ih. project, In, over 1O~.rnmlnt·run wel!llre lpellde 4ectdlnl who ,fU lIlor, Itll clue!. 
let'\'f ... I. PIi- CllmpoonJn. tIwI til bUUolI IrI "'elfare, MocII· "If tl.IY IIY 110, r presUIIII the 

.TIIouaandaafNre .... plny_ ealel, ~ stamps and .Iher . p~lectel~·IIV!!Jrwanl bealuM 
coule! 1_ 1II11r 10lil 1M Ilumar· IItnInu. 11111'1 will be a financial COIl thaI 
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lOme"' .... many I&Mnaltut don't on CompenUv. OOVOrnm."l," Bu.~ said. "WI )ult "'ant on 
II/IJIt 11'1 lIIet:- dlatrlcta, JwMU .. Id. "BulI lll1rUc In !'la'O- _r." 
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spokesman Roll SlIlli>tn said Mon· 
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Welfare 
~egrets 

State wise not to jump 
into prlvatizatian 

T
exas lawmakers are flnding thai ~ 
tlmea It's beet to leave weUenouch 
alone. . 

Two yean IISO, the slate passed tesislAUcn 
designed to make Texas the flrst 611118 to let pri· 
vate companies control who lets welfare bene­
filS. 

Even as the state Is pushing the CederallOv, 
emment to approve theTeus ln~led 
EMlllmenl SYltamsplOposal, doubt 15 growing 
In the Le&lslature over the project's merits. 
"I've been supportive QfprlvatlZatton when it 
mall" sense, when there are cost savlJlp, and. 
we can perform a better servioe for the ltale," 
sald Rep. Rob Junell. D·SaI\ An8elo,llouse 
Appropriations Committee cllainllM. "['m not 
SW'1!tblt', tnle In thls caae." 

The obJectlva ofllle legislation - to simplify 
the way Texans sign QlI for welfare QIId oilier 
benents - has been lost In the push to 110 prl· 
vate. '. 
. Among the concerns are: 

• Some lawmakers 'oeUeve the Leci51ature 
never endorad tunUnlover government-NIl 
welfare services to private companle~ •• 
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• Thousands oratate employees willa lOSS 
their Jobs IIIId numerous state oIDces could be 
clased, somethins mmy lawmakers don·t want 
In their d1ru1e1s. 

• One prospective bidder. the 1'uaa Work· 
force Commlsslon. basll't earned the confi· 
dence or state lawmakers With III performance. 
Th.e abl'UPt departure orthe IIJ8ney's executive 
cllrtctor and questions about the lIPIlcy's 
5pendlng concriIJs have lawmakers skittlsb 
about possibly handing the lI&ency bllllollS In 
state and. !ederallllQMY. 

• Some be11eve the project hal been taJ:nted by 
revelations that Dan Shelley,the aovemor'$ 
former ehltl'Jeg1slaUve &!de who guLded the 
law throuab \he lAgislalllte.1s now lobbYing 
Cor prospertlve bidder Lotkheed Martin. 

Rlaht now, thulatupends $5S3 m1lI.Lon a 
year deetdlng who lets more than Sll bUllon ill 
welfare, Medica1tI. food stamps and othat bene­
nts. 

There are too many unanswered questloll$ 
tor the state to plow head·long Into II proJeet 
that has the po\flIlUal for disaster. 

It's no great secret that the welIare system Is 
Cawed - too IIWIY undeservln& people all! able 
to $lay on tlle rolls because or II d1slnterested. 
bureaucratic 'Y6tem. 

Some\h1ng dou n~ to be clone about weI· 
Care, bulnot at the !ilk oCjeopardlzlng those 
who truly need uslstanoe. 
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Record Type: Record 

To: Elena Kagan/OPO/EOP, Cynthia A. Rice/OPO/EOP, Emily Bromberg/WHO/EOP 

cc: 
Subject: Stenholm's guy 

Stenholm'sguy Ed Lorenzen left me a message telling me where Lt Gov. BUllock is on privatization. 
He said Bullock is still very much in favor of letting the state go the next step of issuing the RFO, 
but that that shouldn't obligate anyone to finally let a contract. I was surprised how much he 
stressed the notion that it remain an active option for the state to do no contract at all, after it 
examines bids. 

Emily, he also said that we should make sure that Bullock is notified by us rather than the 
Governor. I will reinforce with Monahan. 

Monahan also left me a message saying he needs our comments because HHS needs to get back to 
state tomorrow -- but I thought it was Monday or Tuesday"" I will ask him why he said tomorrow. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP, Diana FortunalOPD/EOP 

cc: 
Subject: privatization paper 

Attached is the lastest draft of the agency privatization paper. There is another option and one or 
two more policy issues. It is a long read, but almost everything is there. If I were to do it again, 
I'd differentiate more between Wisconsin and Texas. Wisconsin has a more performance based 
approach which expands or contracts their privatization efforts based on how the public counties 
do compared with the privatized counties. 

This version is being distributed to all the agencies tonight. 
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D~ 
PRIVATIZATION OF FEDERAL PUBLIC ASSISTANCE PROGRAMS .D ~ 

I. OVERVIEW & ISSUES 

This paper has been prepared jointly by staff from the Departments of Agriculture (Food 
and Consumer Service), Health and Human Services (Health Care Financing 
Administration and Administration for Children and Families), Labor (Employment and 
Training Administration), and the Office of Personnel Management (OPM). The Federal 
agencies have been meeting recently to discuss the general background and issues 
surrounding privatization initiatives that are under review within the Departments and to 
explore options for making final decisions and responding to States. Decisions made 
here will set the precedents for proposals around the country. 

Policy Issues: To what extent should the States be permitted to transfer the 
responsibility for eligibility determination for Federal public assistance programs to the 
private sector through competitively bid contracts? 

Legal Issues: May the Merit System of Personnel Administration requirements, 
applicable in dITferent ways in each statute, be waived to allow States to enter into 
contract agreements? 

II. BACKGROUND 

There is increasing interest among the State welfare agencies in transferring the 
administration of public assistance programs to the private sector through competitively 
bid contracts. This interest stems in part from the efforts of the F edera\ and State 
governments to test new methods to reduce costs, to improve program services and to 
increase self-sufficiency among program recipients. 

Contracting or privatizing certain functions of the public assistance programs is not new, 
e.g. backroom data processing. What is new is the possibility of contracting with private 
entities to perform functions that have historically been the responsibility of the public 
sector, such as conducting the determination of eligibility and certification for public 
assistance programs like the Federal Food Stamp Program and Medicaid. While the 
new welfare law explicitly permits States to privatize TANF administration and service 
provision, no other major Federal public assistance program has such broad latitude'. 
Other programs became part ofthis issue because typically eligibility for AFDC (now 
TANF), Food Stamps and Medicaid and a host of other programs has been determined 
by a common process and worker. . 

1 Note that eligibility for $6 billion in Pell Grants and $25 billion in student loans is routinely 
detemnined largely by non-Federal, non-public entities. 
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111. THERE ARE CURRENT PROPOSALS BEFORE THE ADMIN/STRA TION 
REQUIRING DECJS/ONS ABOUT THE EXTENT TO WHICH PRIVA TlZA TJON 
SHOULD BE PERMITTED 

A. Texas Integrated Enrollment Services (TIES) 

TIES is a statewide privatization initiative of the Texas Health and Human Services 
Commission (HHSC) and the Texas Council on Competitive Government (CCG) in 
support of a State law enacted in 1995. Under TIES. the certification and eligibility 
determinations for most public assistance programs, including the Food Stamp, Special 
Supplemental Nutrition Program for Women, Infants and Children (WIC), TANF and 
Medicaid programs, would be contracted to the private and/or public sectors through 
competitive bids. 

USDA has determined the TIES proposal would require a waiver of the merit system \ 
requirements under the Food Stamp Act. HCFA is still reviewing the extent to which.J 
merit system requirements must be waived. The Federal agencies and the State of 
Texas have been negotiating the conditions for releasing a Request for Offers (RFO) 
for TIES since May 1996. With the exception of a final decision about the merit system 
provisions contained in the RFO, and the role of the single State agency, all other 
issues have been resolved with regard to the draft RFO. 

Texas was expecting final approval of the RFO in January to be able to release the 
RFO by the end of the month. Two consortia have been developed With the intention 

- of bidding on the RFO. One consortium is composed of the Texas Workforce 
Commission, International Business Machines Corporation and Lockheed Martin 
Corporation. The other consortium consists of the Texas Department of Human 

ervices, Electronic Data Systems Corporation and the Unisys Corporation. Arthur 
. derson has also indicated an interest in the proposal but has not aligned itself with a 

State agency. 

Wisconsin Works 0/11-2) 

Under the W-2 proposal, the State is contracting on a competitive basis with public or 
private agencies for certification actions such as gathering client eligibility information, 
conducting eligibility interviews and data input. The State, presuming the Department 
of Agriculture's approval of its waiver request of the merit system requirements for the 
Food Stamp Program, released its Request for Proposals (RFP). VVhile the State can 
issue the RFP without USDA's approval, they will need to hear back from USDA in 
order to award the contract. State officials have advised that the contract process has 
been completed for one County (with over 60 percent of the State caseload) without the 
inclusion of the Food Stamp Program. Contracts have been awarded to six private, 
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non-profit agencies. 

C. Employment Services - One-Stop Grant 

Legislation enacted in the State of Texas, effective September 1. 1996, provides for the 
delivery of labor exchange services that are authorized under the Wagner-Peyser Act 
and currently delivered by State employment security agencies by local workforce 
development boards and private. non-governmental providers. Thus far, Texas has not 
considered contracting out the delivery of unemployment insurance services. The 
Department of Labor has urged Texas to delay implementation until the Department's 
review is completed. 

In addition. the State of Massachusetts, with the Department of Labor's approval of a 
1994? grant to implement a competitive One-Stop Career Center system throughout 
the State, has awarded contracts to private-far-profit entitles to deliver labor exchange 
services in several local areas under that grant. Other States such as Montana, Utah, 
Pennsylvania, and Iowa are on the threshold of requesting similar approval. 

IV. ORGANIZED LABOR RESPONSE 

~t.r~~ The Departments of Agriculture and Health and Human Services have received 
r,u '\,' numerous letters from employee unions about the TIES proposal, including the 

American Federation of Labor and Congress of Industrial Organizations (AFL-CIO), the 
American Federation of State, County, and Municipal Employees (AFSCME) and the 
Service Employees International Union. The unions assert that a waiver of the merit 
system would result in a decline of client services, including access to program benefits 
and client confidentiality. The Department of Agriculture received over 1,000 letters 
from employees in Wisconsin objecting to the W-2 project. 

In the case of the Texas workforce development legislation, the Department of Labor 
has received a letter from the AFL-CIO questioning the legality of privatizing 
employment services. 

In the Massachusetts One Stamp project. the State AFL-CIO concurred in the proposal 
but current implementation problems are raising new concerns. 

V. THE TEXAS SITUA TlON 

A. Food Stamp Program-Certification and Other Program Requirements 

The Food Stamp Act requires certification, Le., the application and the components of 
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the eligibility determination process, to be completed by merit system employees. 
Certification, however, is not defined in statute. As supported by legislative history to 
the Act, current regulations specify that the required interview be conducted by merit 
system employees. Given the complexity and discretion that may be required in the 
food stamp certification process, the food stamp interview is crucial to accurate 
detenminations of eligibility and benefit level. It is through the food stamp interview that 
the worker solicits most household information, detenmines the necessity for additional 
verification or resolution of questionable information, and ascertains the need for 
appropriate policy decisions. It is also the applicant household's opportunity to have 
face-to-face contact with a public employee. Volunteers and other non-merit 
employees may assist an applicant household in other actions related to certification 
but may not conduct the food stamp interview or certify a household. 

During recent debate on welfare reform legislation, Congressional conferees reinserted 
the merit system provisions in the Food Stamp Act that a previous Senate bill had 
deleted. I .... ...; '--"? c"'" l ~ ~'"1 IM.. I. t:<... 

B. Medicaid--Certification and Other Program Requirements 

Similar to Food Stamps, the entire application process, from taking an application to 
making the final eligibility determination, is performed almost entirely by employees of 
the State agency responsible for administering the Medicaid program. Under Medicaid 

\ 

law. States are required to establish or designate a single State agency to administer 
their Medicaid program and detenmine Medicaid eligibility. Moreover, the Medicaid 
statute requires that the cy responsible for Medicaid not delegate authority to 
"exercise administrative discretion the administration or supervision of the plan" to 
non-government entities. gulations implementing that part of the statute also 
require that other agencies which perform services for the State agency "must not have 
the authority to ... substitute their judgement for that of the Medicaid agency with 
respect to the application of policies, rules, and regulations issued by the Medicaid 
agency." 

Unlike Food Stamps, the Social Security Act also provides for " " hich 
allows the State to use private sector employees to perform so~e 01 II i englbility 
process ,at locations other than State TANF offices for certain groups of applicants. 
Outstaboning was incorporated into the law to increase program access when the law 
was amended to substantially broaden the categories of eligible individuals. 

\ I States have the option of staffing outstation locations with State employees or non-
U State employees (e.g., contractors or volunteers). or a combination of both. Because 

outstationing can involve the use of non-State employees to erform certain eli ibility-
related fun' edicaid re . ' which functions can be 

DRAFT 4 

3!llid 'Q! 



performed by non-State employees and which must be performed by State workers. 

>1 :On-State employees staffing outstation locations can perform '"initial processing'" which 
I V (/1 i include~: . (1) .taking applications; (2) assisting ~p.plicants .in completing the application; 

1\... (f (3) providing information and referrals; (4) obtaining required do~tion; (5) 
~ <'v. assuring that in!ormayon contained in the application is complet~) conducting 

':J! /1'· any necessary interviews. . 

I>J Non:State employees are specifically precluded from: (1) evaluating the information 
contained in the application and supporting documentation; and (2) making a 
dete~loatlo, of ellglbmty "I,ellglbillty. Act,,' evaJuatto", aod det"mloaJlo", "', be] 
made at the outstation location or at a State Medicaid agency office, but they must be / 
made by a State employee authorized to make eligibility determinations for the State . 
Medicaid agency. 

C Temporarv Assistance for Needy Families 

Section 104 of the Block GrantforTemporary Assistance for Needy Families (TANF) 
specifically allows States to "adR'liAister dj jd pjovide $eI Q iees'" under titles I and 11 of the 
welfare reform legislation through contracts with charitable, religious or private 
organizations. Therefore, there are no prohibitions to privatization iRRietives, such as 
TIES, related to merit personnel provisions for TANF. Most States have procedures 
where one generic worker may accept a joint application for food stamp, TANF and 
Medicaid benefits. If a household is determined eligible for TANF, they are 
automatically eligible for Food Stamps and Medicaid. Therefore if a State choose to 
administer the TANF program with a private contractor:large portions of Food Stamp 
and Medicaid eligibility could effectively also be privatized. 

D. Waiver Authority to Conduct Demonstration Projects 

The Food Stamp and Social Security Acts provide the two Departments with the 
authority to waive most statutory requirements to allow the States to conduct 
demonstration projects. However, because its authority for the Merit System of 
Personnel Management was transferred from USDA to OPM under the 
Intergovernmental Personnel Act of 1970, USDA would need to obtain concurrence ~ v-4A..­

from OPM prior to approving any demonstration project that would waive the Merit 
System of Personnel Management. However, HHS believes they would not neeJ J, 7 
OPM's concurrence for such a waiver. ? , 
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E. Intergovernmental Personnel Act 

For decades, a Merit System of Personnel Administration vias routinely established for 
many Federal-State grant-in-aid programs as now codified within the Intergovernmental 
Personnel Act (lPA) because it was presumed by Congress that services would be 
provided directly by State or local employees who were acting in lieu of Federal 
employees. The IPA is not a genuine statute; its provisions only come into play when 
another law or regulation invokes it. 

While the IPA is silent on whether States or local governments may contract for 
services. the law does provide for maximum flexibility within the requirements for merit 
principles in the administration of grant-in-aid programs by grantees. However, as the 
roles of government and the relationships between the State and the Federal 
government continue to evolve, a determination must be made as to whether new ways 
of doing business can be carned out under existing laws. or whether change in those 
laws is required. While government contracting with the private sector for commercial 
products and services is not new, the Texas proposal raises the possibility of 
contracting with private entities to perform functions that have historically been the 
responsibility of the public sector. The roposal, as currently drafted, would require a 
waiver by OPM of current statutory and regulatory provisions re ate 0 e en 
Sy:;tem of Personnel Administration provision of the IPA 

Aspects of the current proposals under review by Federal agencies appear to conflict 
with the general requirements of the IPA, but as noted above, the key issue is defining 
precisely what aspects of program processes are in fact covered by the IPA Although 

{ OPM has not consulted with their General Counsel for a legal opinion. 9,PM is confident 
'\ \ ,that i!Sloes not have authority to waive any provisions of the statute. In fact, OPM 

~ "- .' counsels have consistently held that OPM does not have authority to waive its own 
r .. J... ~ regulations, unless such waiver is specifically provided for in the applicable statute. 
"-t' _ >-. The Administration could elect to seek legislative change if the determination of what 
I processes are covered presents the ne~d. 

(j 

St/L. 

This leads us back, then, to examining the Texas proposal and shredding out what is 
"inherentl governmental" for these programs at issue and must therefore be performed 
by merit tem em 10 ees and what is commercia an can cted 
oJdt The OPM General Counsel as re led on OMS Circular A-76 to define what is and 
is not an inherently governmental function for programs whose statute relies upon IPA 
coverage. Included in the definition of governmental functions are "those activities 
which require either the exercise of discretion in applying Governmental authority or the 
use of value judgment in making decisions for the Government. ... Governmental 
functions normally fall into two categories: (1) The Act of goveming; .... (2) Monetary 
transactions and entitlements .... " It would appear that some contracting is appropriate 
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but wholesale contracting of Food Stamp and Medicaid eligibility may raise questions of 
consistency with the intention of Congress to ensure that administration of these 
programs be conducted by employees covered by a merit system of personnel 
administration. 

G Options for Texas TIES 

1. Allow the State to fully privatize its eligibilitv process. requiring only that the 
State itself certify the determination. Under Medicaid, implementing this option 

\ 

would essentially involve an administrative decision, and possibly publishing a Federal 
Register Notice announcing the decision. For the Food Stamp program, this option 
would involve approving a waiver of the Merit System of Personnel Administration. It 
would also require use of the Food Stamp Program's statutory demonstration authority, 
with the necessary approval of waivers of the Merit System of Personnel Administration 
by OPM. The Agriculture Department's waiver authority for demonstrations is intended 
to test innovations and is not intended to approve long-term operational altematives 
such as those proposed by Texas. The majority of the 15,000 employees would be at 
risk of losing at least their State merit systems protections and possibly their jobs. 

Approval of this option would result in additional objections from employee unions and 
advocacy groups that believe State employees will treat welfare recipients more fairly 
than contractors. It would be supported by States, the National Governors Association 
and private corporations which have formed alliances with public agencies to respond 
to the RFO. 

2. Require the State to perform all eligibilitv functions. including intake. 
processing. and making and certifying the actual determination. This option would 
effectively deny the State's request to privatize its eligibility process. Even though this 
is the most restrictive option, it may be the most legally supportable option for the 
Medicaid program, based on a restrictive reading of statutory and regulatory 
requirements involving proper and efficient administration of the program. An argument 
can be made that outstationing establishes a precedent for permitting at least some 
privatization. However, a legal counter argument could be made that the Medicaid 
statute restricts non-government eligibility activities to specific eligibility groups and 
situations and, thus, is not applicable to the TIES proposal. 

For the Food Stamp Program, this option would mean denial of a waiver of the Merit 
System of Personnel Administration. This option also would require the State to 
continue to be responsible for the Food Stamp interview and determinations of eligibility 
and benefit level. It is also important to note that during the recent debate on welfare 
reform legislation, Congressional Conferees reinstated the merit system provisions in 
the Food Stamp Act that a previous Senate bill had deleted. 
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The Federal agencies would receive serious objections from the State and private 
corporations. Also, a denial may be viewed as inconsistent with the Administration's 
support for allowing the private sector to be more involved in the administration of public 
assistance programs. 

3. Approve an information system project as a stand alone effort. This option 
would allow the State to replace its outdated information systems with a new integrated 
system. Once completed, the TANF program could be administered through a private 
contractor using the new integrated information system. while eligibility for the Food 
Stamp and Medicaid programs could be handled by State employees. This approach 
would demonstrate the merits of privatization in these types of programs and not 
require a waiver of the other program rules. 

This approach would require the State to fund the system development effort as it is 
being developed. Under the approach outlined in the RFO. the winning vendor would 
pay for the system development costs and then recoup its costs through administrative 
fees charged to the State once the system was operational. This option may satisfy the 
vendor community by reducing the risks associated with the up-front costs of 
developing the large system and still allow a significant privatization effort associated 
with TANF and other State programs. If information sharing rules can be resolved, the 
State may be able to satisfy its cost saving goals. 

II 4. Allow the State to privatize its eligibility process to the same degree that 
11 privatization is permitted under the Medicaid outstationing process. This option 

wO.uld allow the State to privatize the a lication, in .lew and information 
gatherin /verification process, but require the nd certify the actual eli ibili 
dEltermjnation. For the Food Stamp Program, this option would require a redefinition of -"certification". The Food Stamp statute requires certification to be completed by merit 
system employees, while the Medicaid statute allows non·State out stationed personnel 
to perform some elements of the application process. States want to reinterpret the 
laws so that compliance could be achieved through the automated processing of data 
by computers which are programmed under State agency direction to make eligibility 
and benefit decisions. 

A middle ground could preserve more government involvement in a complex eligibility 
determination process that requires judgment. The Federal agencies could revise 
regulations (Food Stamp Program) or publish an appropriate Notice in the Federal 
Register (Medicaid) to require government review of applications and interview results 
before eligibility for benefits is determined (a pfocess comparable to the Medicaid 
outstations, or supervisory reviews currently used by many State agencies in the Food 
Stamp Program). However, this option may not allow the States to make privatization 
initiatives finanCially worthwhile. The agencies do not have an estimate of how many 
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State jobs would be at stake under this option. 

5. Approve small-scale demonstration projects. The Departments support 
privatization initiatives that may result in improved services and/or administrative costs 
savings. However, both Departments have concerns about statewide initiatives that 
have not been proven to be effective and may seriously affect program access to low­
income households. For instance, TIES is a Statewide initiative in a State that issues 
annually approximately 10 percent of food stamp benefrts issued nationwide. The 
Department of Agriculture further believes it would be imprudent to eliminate the 
interview from merit employees on a statewide basis without further testing. 

A demonstration lirnited toa small number of counties, for say 3 years, may be 
supportable by the advocacy groups. Private corporations may object or lose interest in 
small-scale demonstration projects or they could see it as the way to prove the benefits 
to all programs for contracting out on a larger scale. It is unclear how the unions and 
other States would react to such a compromise. It is estimated that an evaluation of a 
Food Stamp and Medicaid demonstration would cost at least $1 million. 

VI RELATIONSHIP TO THE TEXAS EMPLOYMENT SERVICE AND OTHER ES 
PROPOSALS 

The issue of whether an entity other than the SESA may deliver basic labor exchange 
and unemployment insurance services has been raised in the context of Employment 
and Training (ETA) sponsored initiatives to build new State workforce development 
systems utilizing One-Stop Career Centers. This systern building at the local level 
involves the delivery of labor exchange services under the Wagner-Peyser Act and may 
involve the unemployment insurance program for payment of benefits under the Social 
Security Act (SSA). Basic labor exchange and unemployrnent insurance services are 
funded through a dedicated employer tax, the Federal Unemployment Tax Act (FUTA). 

As noted, this Administration has already permitted Massachusetts to privatize its 
employment services, office by office, through competitive bidding. 

Unemployment Insurance - Contracting out of benefit eligibility determination and tax 
functions raise different conceptual issues. Arguably these functions involve much 
more use of value judgments in Government decision making than ES. However, it 
may be permissible to contract out those data gathering functions that can be broken 
out in an effective, cost-efficient manner, without deterioration of services to claimants 
and employers. 

\ The Texas proposal is largely limited to Food Stamps and Medicaid, however, policy 
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makers should be aware that a decision for these programs may well set precedent for 
other public assistance programs such as Foster Care and Child Care. 

The merit system reqiJirements remain in effect for the Title IV-E of the SSA (Foster 
Care). Historically. ACF has offered the State agencies administering the foster care 
program the option of contracting to private, non-profits for such administrative activities 
such as licensing, recruitment, supervision and training. ACF is currently in the process 
of reviewing the foster care statutory language to determine what effect, if any, the 
merit system standards may have on a State's ability to ccntract out certain 
administrative activities in the private sector. 

VII Related Issues 

Job Protection -- Successorship 

As stated above, one of the most significant concerns of organized labor is the risk 
State employees face under privatization. Thousands of State eligibility workers could 
lose their jobs if private employees are hired to replace them. Typically, the Federal 
Government has taken an interest in economy and efficiency, and recognizes benefits 
from the fact that a carryover workforce will minimize disruption to the delivery of 
services during any period of transition and provide the advantages of an experienced 
and trained workforce. 

The Clinton Administration has a clear position with regard to employees working under 
Federal service contracts. In October 1994, the President signed E.O. 12933 "Non­
DIsplacement of Qualified Workers Under Certain Contracts". The E.O. protects 
workers under Federal contracts from being displaced when a successor contract is 
awarded, by assuring them the right of first refusal to employment under the new 
contract in positions for which they are qualified. 

It is unclear whether suc ro e i s could be re ui e of a State seeking to privatize 
Foo However, wherever possible -- especially 
under a waiver the programs could establish a requirement similar to the EQ These 
non-displacement protections would require successor contracts to offer those 
employees (other than mana enal and supervisorial employees) whose em 10 ment 
woul e terminated as a result of the new contract, a right of first refusal to 
emplaymenl ulldel tile cOlitlact iii positions for wFlich they are qualified. No employment 
openings could be filled under the contract until such right of first refusat has been 
provided. This option has not yet been explored with the program agencies, 
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Entitlement Guarantee 

One of the Administration's key principles during the Congressional budget battles of 
1995 and 1996 was that Medicaid beneficiaries should retain a legally enforceable right 
to Medicaid. HCFA believes this principle could be compromised by allowing private 
contractors to make eligibility determinations. HCFA staff suggest making deCisions 
about the eligibility of needy people for health care is one of the most fundamental 
functions of government. Giving 'so basic a function to the private sector raises 
questions about what role government legitimately serves in assuring the protection of 
the most vulnerable among us. . 

Confidentiality 

As a result of negotiations between the State of Texas and Department of Agriculture, 
the RFO wa$ revised to include language ensuring that the contractor would adhere to 
the confidentiality proviSions under the Food Stamp Act and that applicants and 
recipients would have the right to fully understand how information would be used in 
determining eligibility. The RFO currently includes language specifying that the use or 
disclosure of information about applicants or clients during the screening and referral 
and the eligibility determination and enrollment processes shall be restricted to 
purposes directly connected with the administration of assistance programs. 
Information supplied for the purpose of determining eligibility may not be made 
available to other programs in TIES without the consent of the client. Bidders must 
demonstrate how clients will be advised oftheir right to confidentiality and how their 
concurrence would be obtained. 

While these revisions ensure compliance with the Food Stamp and Social Security 
Acts, the Departments continue to have concerns that wide-scale privatization and 
potential loss of merit system protections may undermine the client confidentiality. 
Merit Personnel systems have historically established incentives for maintaining the 
integrity of public assistance programs. It is uncertain how privatization would influence 
the relationship between case workers and clients. 

Conflict of Interests in !='olicy 

~ {

It should not be assumed that a public employee would b . . perating 

~ 
pub IC assls ance ms e r his or her 
statu.s as a merit employee. However, private employees hired to carry out the T~ 
system may be affected negatively if the contractor does not realize a profit. T~~ 
~ raises numerous questions regarding the effect such wide-scale privatization 

would have on employees who are responsible for the determination of eligibility as well 
as the effect on overall client services. For instance, the TIES RFO proppses to use 
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client surveys to meaSlJ[e the cQntractor's performance. Will the interest in maintaining 
client satisfaction' ,. 've to a rove benefits, even if ' 
qu stionable in~ . 'bir exists? Would profit Incentives 
alter the current incentives out stationed non-merit em loyees have for their role in the 

Icaid certification process? 

Also, a conflict of interest may be created by the increased flexibility provided to the 
States through the Personal Responsibility and Work Opportunity Reconciliation Act 
(PRWORA) of 1996. While the State ofTexas retains the authority to establish 
program policy decisions, the State may come under heavy influence by the contractor 
to approve policies that assist the contractor in containing costs, possibly at the 
expense of client services. 

State/CQntractor Program Responsibilities 

maintains res onsibili oping 
rol QC reviews and fair hearings. e TIES 

contractor is responsible I ro ra The TIES system, therefore, 
adds an additional level to the current bureaucratic structure. The FCS and the State of 
Texas have negotiated revisions to the RFO to clarify Federal/State and 
State/Contractor relationships. However, the Departments continue to have serious 
concerns about the increased complexity of the certification process under a Statewide 
privatization initiative and whether any resulting barriers to participation would be 
created as a result of these split relationships. These relationships may become even 
further complicated if the responsibiiity for the certification process becomes split 
between State and contract employees. 

Risk of Loss W ~ '" i\J-; 

The draft TIES RFO specifies the financial incentives for good performance and fiscal 
penalties for poor performance. One financial penalty to the contractor is the liability of CZ 
QC sanctions. The Department and State of Texas have negotiated additional 

for the QC sanctions and that the Federal and State governments would be responsible 
for negotiating the resolution of any Federal QC liability. ' 

The Departments have concerns that the contractor may have more interest in cost 
savings and less interest in resulting QC liabilities. Should a contractor experience a 
financial loss due to a QC Iiabili ,the otential for liti ation between the State and 
contractor woul appear to be great. The Departments also share concerns about the 
potential of increased litigation between the State and contractor if the certification 
process becomes a joint responsibility between State and private contract employees. 
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The Departments have concerns about how these potential conflicts would affect the 
ongoing operations of the Food Stamp and Medicaid Programs throughout the State. 

Payment Arrangements 

The contract as described in the Request for Offer (RFO) draft provides for a cost 
incentive formula for payment to the supplier. The proposal being contemplated is a 
Fixed Price Incentive Fee/Performance Fee contract based on a 60/40 share ratio cost 
incentive formula for the State and the Supplier. Payment to the selected supplier will 
be monthly at 80% of the negotiated billing amount. The State will review the supplier's 
cost and performance for every three-month period throughout the term of the contract. 
In the event the supplier's incurred costs in any given three-month period are less than 
the total costs contained within the negotiated billing amounts for the same period, the 
supplier will earn and be paid an additional fee in an amount equal to 40% of the cost 
underrun of the three-month period. 

Conversely, if the supplier-incurred costs are over the total costs contained within the 
negotiated billing amounts for the three-month period, the supplier's fee for that period 
will be reduced by an amount to equal 60% of the cost overrun for that period. In either 
case, every three months, the supplier will be paid all costs not paid against the three 
monthly billings plus fees adjusted up or down to reflect its increase or decrease 
resulting from the application of the 60/40 share ratio formula, subject to an absolute 
price ceiling of 110% of the total contract price for the three -month period. In no event 
shall the supplier be paid, for any given three-month period, a total amount greater 
than the ceiling price established for that period. 

In addition to the above cost incentive, the State will negotiate a portion of the total fees 
available for performance incentives. This will be done on a quarterly basis and the 
award determination is unilateral and not subject to dispute by the Supplier. 

Because Medicaid and Food Stamps pay for the actual cost to the State programs of . 
acquiring this system, the above payment arrangement would be eligible for Federal 
Financial Participation (FFP). 

Potential Financial Conflicts of Interest 

Under CFR 45 Part 74 in Subpart E, section 74.81 (Prohibition against profit) no HHS 
funds may be paid as profit to any recipient even if.the recipient is a commercial 
organization, and HHS feels that this could be cited as a basis for limiting the payments 
in the above described situation to the costs of the State governmental agency. 
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The RFO may permit a situation that could give rise to a potential conflict of interest. 
The terms of the RFO are such that it permits a potential supplier to be a State 
governmental agency. In this situation (where the supplier is a State governmental 
agency) the State shall propose an interagency contract with the supplier in accordance 
with the Interagency Cooperation Act, Chapter 771, Texas Government Code. In 
otherwords, the State would not pay the contractor for services to be performed by the 
subcontracting State agency. Rather, the State will pay the supplier/sub-State agency 
directly. 

This scenario could result in payments to the supplier/sub-State agency in an amount 
that would be in excess of what had been paid when Ihe State was performing the 
same functions. Consequently, the payments made could be in excess of the cost of 
providing the services. This may create an opportunity for intergovernmental transfers 
(IGTs) which could return a portion of the State's payment to the SUb-State agency 
back to the State to be re-used for the State's share of the match for additional 
Medicaid expenditures. 

According to CFR 45 Part 74 in Subpart E, section 74.81 (prohibition against profit) no 
HHS funds may be paid as profit 10 any recipient even if the recipient is a commercial 
organization. Profit is any amount in excess of allowable direct and indirect costs. This 
could be cited as a basis for limiting the payments in the above described situation to 
the costs of the Stale governmental agency. 
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